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The Environmental Assessment and Planning in Ontario Project

Problemshavearisen at the intersection @nvironmentalassessment anknd use
planning in Ontario for two main reasons. Established land use plgmaicticeshave

failed to satisfy growingenvironmentalconcerns abouindividual undertakingsand,

more importantly, their cumulative effects. At the saime, environmental assessment,
which hasevolvedinto an approach to planninipat requires greateenvironmental
sensitivity, now both overlaps inefficiently with some land use planning decisions, and is
in some ways attractive for broader application in planning decision making.

These two factors have led to two quite different, but perhaps ultimately
complementarypressures for reformThe first is to applyenvironmentalassessment
requirements more broadly in lange planning decisiomaking. Thesecond is to
provide for a more efficient rationalization of processes in the relatively smalvasza
environmental assessment and land use planning requirements already overlap.

The Environmental Assessment and Planning in Ontario Project, funded Bycial
Sciences and Humanities Research CouncilCahada, aims to develop a better
understanding ofhe existingproblems andhe needs and options for reform. The
work completed thus far includes case studiemajor controversies amgsponses to
these controversiegnvironmental Planning and the Niagara Escarpment: A model to
copy or to avoid?s the case report of one of these studies.other case studies and
publications of theproject, contact projeatoordinator and general editor of the case
study series,Dr. Robert Gibson, Department &nvironmentand Resource Studies,
University of Waterloo.

TheEnvironmental Planning and the Niagara Escarpneasge study

The 1985 Niagara Escarpment Plawas Ontario's and Canada's firéarge-scale
environmental landise plan. Unlike other landise plans, itsmain purposewas to
preserve and protect @amvironmental featurdyut at the saméme allow compatible
development. Competingterestshavecomplained about various aspects of the Plan
and its implementation.While somehave complained about excessive restriction of
development optiongthersbelievethe Plan has onlslowed environmental decline in
the escarpment planning area. The lgdy reportedhere was carried out tassess
whether omot the Niagara Escarpmeplan offers a possibleodelfor more general
application where there isvident need for more attention to environmental
considerations in landse planning.The studywas completed 1992 and does not
address more recent developments.

The author

This case repomvas prepared, by Tom Green, formerly thecutivedirector of the
Coalition on the Niagara Escarpment. T@reennow lives inNitassinan (Labrador)
where he is the environmental advisor to the Innu Nation.
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Environmental Planning and the Niagara Escarpment

Introduction

In the 1950sand 60s agrowing number of Ontario residents recognitleat the Niagara
Escarpment was an environmenélel worth preserving. But how would preservation be

achieved? Existing planning approval mechanismsvere recognized as inadequate.
Already, theescarpment wasuffering from gravel pits and quarriesdevelopment of
recreational facilities, the creation of new latghan expansion and infrastructure build-up.
The concerns led to studies, hearings, plans, revisions to plansJamgand acrimonious
political and public debate. Finally, in 1985 the Niagara Escarpment Plan was pliadeto
as Canada's first large-scaavironmental landise plan. Unlike other plans, iteain
purposewas to preserve and protect emvironmental featurehut at the saméime allow
compatible development.

By the late1980's, it was no longegpossible to ignore anuch broader neetbr an
environmentally enlightened approach to land use planning in southern Ontario. Protecting
the Niagara Escarpment was an importjective, but what of all theother aspects of
Ontario'snatural heritage? With the economic boomgities, roads, housing andother
development swallowed farmland, wetlaraagl other natural areas. Faaegith suchtears
in the rural landscape, the public began to broaden its definitienvibonmentajproblems
to include thdoss ofnatural and ruralands. Citizens concerns abdbe environmental
inadequacy of conventional lande planningpractices in other parts afouthern Ontario
began increasingly to look tthe Niagara EscarpmerRlan as a modefor broader
application. At the same time, many of the landowners affected by the Niagara Escarpment
Plan saw it as unwarranted provincial interference in local affairs.

Two major shortcomings of the existing land use planaipggyovalprocesshavebeen its
inability to deal with all environmental considerations in a coordinaither,and thetotal
lack of consideration otumulativeeffects. When aplanning ordevelopmentproposal is
reviewed byvarious agencies, each agemyolved looks at only a portion othe overall
picture. For instance, the local Health Unit may consider the septic systellintby of
Natural Resources may evaluate the impact on forest resotlved4inistry of Agriculture
and Food might examine the impact on adjacdatming operations. In this kind of
piecemealeview, certainissuesmay never beaddressed, or aoverall assessment of the
proposal may not be completed. For instance, if a proposal has minor negative impacts on a
number of resourceeviewed bydifferent agencies, the total effect of tpeoposal is
unlikely to be understooceach agency could identify a minbut tolerableimpact and
allow the project to proceed, although the total impacalbthe different resourcemay be
unacceptable.

The incremental impact of developmentnist addressed by a case-by-casé@ew of
developmenproposals. Traditionally, eachproposal isevaluated orits own merits, with
little or no considerationgiven to its potential impact on surroundingland uses and
resources, the carrying capacity of the landscapdewelopment which can be predicted to
occur in the future. It is as @achproposeddevelopment were on a parcellahd floating

1 Marion Plaunt,The decision-makingrocessthat led up tothe passing of th&dEPDA, unpublished
manuscript, November 27, 1978.



in space: as long dke parcel of land is suitabfer the development, the development is
approved. But because of the combinedremental impacts of developments, the
interaction of seemingly harmlessdividual undertakingsmay result inunacceptable
cumulativeeffects. Unfortunately these often are noticed ltwe for practical corrective
action.

Planning documents have also lacked environmental vision. Whilentagydescribe the
type of rural or neighbourhood atmosphémnat theyaim to obtain,and contain general
prescriptions forthe economic development of tipanning area, official plans rarely
include a vision of the developed environment. Such a vision would set @agritdtural,
forest,wetland, wildlife, waterand groundwater resourcestbé planning areghat should
still exist at the end of the planning perio@evelopment which would impact or decrease
these environmental resources beyond the objectives set out in the official plan would not be
allowed. Provisions forofficial plan amendments dilute asychenvironmental vision, as
the amendmenprocess is designed facilitate further growth, and frequent changes to
planning documents detratom a long-term planning approachlherefore, a particular
challengefor environmentally enlightened planning is to provide integrated decision
making to ensure consideration of cumulative effects, and to set oatlaiede avision of
an environmentally viable and attractive future for the area.

The Niagara Escarpment Plaasbeen cited as an example of a Canadian le&plan

which considers cumulative developméniThe NEP alsoprovidesfor a more coordinated
examination of development proposals. It is therefelevant tocarry out a moreletailed
examination of planning in the escarpmarda, tosee howwell the planning regime has
worked to achieve environmental objectives, and to determine whether cumefiiidls are
truly considered and effectively avoided.

Although the escarpment contains significant natural areas and areas kgt it is
similar to other areas that requgeod environmentaplanning.Like otherenvironmentally
significant parts of Ontario, and other jurisdictions, the Niagara Escarpment area is made up
of watersheds, habitats, wetlanftsests,farmland, and flood plains. It doesnfollow
administrativeboundaries and it requires holistic planninthe lessons fronthe Niagara
Escarpment should therefore be transferable elsewhere.

But what are these lessons? Is the Niagara Escarpttaant modethat can be applied
in other areasmcrossOntario, by being duplicated to protect selected natural features or
ecosystems? Or is it too unwieldy addes itgenerate too muclopposition in its
implementation? Alternatively, would it be more appropriatgansfercertain features and
concepts contained in the plan imoovincial planning legislation angolicy, so that all
areas of Ontario benefit from greater environmental protection?

This case study examines tplan, its history,strengths anaveaknesses, its potential for
being applied in other areas, and the lessons it may foff@rovincial planning legislation.
Much of the information inthis casestudy is based othe personal experience of the
author, who was hoardmember of the Coalition on the Niagara Escarpri€QNE) for
three years, executive director for two years, and ledidy teamcommissioned byYCZONE
to monitor thedecisions ofthe Niagara Escarpmer@ommission (NEC)following the
plan's approval.

2 E.B. Peterson et alCumulative Effects AssessmentGanada: anAgendafor Action and Research
(Ottawa: Canadian Environmental Assessment Research Council, 1987).



The Niagara Escarpment

The southern Ontario portion ahe Niagara Escarpment wind®5 kilometres from
Queenston to Tobermory. Itise outer rim of an ancieseabed,some 400-450nillion
years old. Hiking its length, one finds clear streams, centuries-old cedars, magclifisent
rolling hills, as well as farmland, hamlets and even cities. One also finds landfilfsites,
pits and rock quarries, subdivisions, golf courses, and frequent notices on tfeaseor
posts warning of impending development.

The Niagara Escarpmestraddles 37municipalities,and 8 regions or counties. The
Ministry of Natural Resources, Municipalffairs, Environment, Cultureand the Niagara
Escarpment Commissiaal haveresponsibilitiesnvhich affectits preservation. Without a
coordinated approach to the preservation of the escarpment, the vapgrgaches and
levels of commitment of thelifferent jurisdictions would almost certainly preclude
successful preservation of the escarpment.

The developmeraindimplementation of Niagara Escarpméian,however, hasbeen a
very controversial politicainitiative. Concerns about ihave often been raised in the
legislature; a provincial election was almost precipitated byiraster's approval of a
conference centre on the escarpnieatid people at public meetingavebeen physically
threatenedor supportingthe plan. While there hasbeen a well-recognized neéor an
overall approach to plannirfgr the escarpment, it iessclear that theehosenmechanism
and its implementation have been ideal.

Criteria for Evaluation

In this evaluation of theplanning approach used ithe Niagara Escarpmerdrea,
performancewill be assessed ifight of criteria whichaddress bothhe plan'sability to
achieve environmentajoals, and thesuitability, efficiencyand fairness othe planning
process. For this case study, the following criteria are used:
» Objectives - are the objectives clear and appropriate?
 Decision-makingcriteria - do the criteria provide tha#ecision-makersvith clear
criteria, which, if applied, will achieve the plan's objectives?
» Process - is the process fair, democratic and open to the publieblis i make
the necessary decisions in a reasonable amountin®? does it encourage
cooperative approaches to conflict resolution; dokxcils onthe issues ofgreatest
importance?
* Implementation - are thaecisions and conditiorettached tadecisions properly
implemented, are planning restrictions enforced?
* Information - is adequate informati@vailable tothe decision-makers? is there
baseline information fronwhich to monitor change? is theraonitoring and
reporting to assess the effects of decisions?
» Cost-effective - are planningpalsachieved withoutinreasonable expenditure of
human and monetary resources?
» Up to date -doesthe process adjust tmew information? does it provide for
learning from experience?

3 A political storm erupted when the ministverturnedthe decision ofthe NEC, therecommendation of
the hearing officers, and the recommendations of different ministries to approve the Cantrakon development.
SeeHansard,November 3, 1978, p.4560.
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» Boundaries - are the planning boundaries approdoatprotecting the resource?
does the defined area confligith other planning areas? are the responsibilities of
different parties coordinated?

» Cumulative effects - does the plan address cumulative effects?

» Durable -will the planning regimsurvive shifts ingovernmentpublic priorities
and economidortunes? does iachievepublic support? does it address the
underlying pressures and incentives for development?

To conduct this evaluation, it is also usefuhtve anunderstanding othe environmental
resources forwhich protection is needed. An environmental lamgk plan for an
endangered ecosystem would have to meet more stringent criteria tharfa plaserving
agricultural land, just asthe two plans would have toaddressdifferent environmental
impacts.

History of Niagara Escarpment Planning

The escarpment presented challenging terrainpaad farmland to early pioneersyhich
left it sparselysettled. In the Niagara Region, the escarpment cregded climatic
conditions fortender-fruit productionoff the escarpment itself. A number whtermills
were built along the escarpment to taklvantage oftreams tumbling down steeglleys,
and small industrial centredevelopedaround these mills. Rockas quarried insmall
operations, but otherwise the escarpment was left relatively untouched.

In the 1950s and 60s, growing numbers of pesale the neefobr natural areasand the
escarpment was now appreciated being relatively undeveloped. Public interest in the
escarpment was heightened by the efforts of Ray Lowes, a Hamilton naturalist, to establish a
hiking trail from Niagara to Tobermomyhich wouldallow people to enjoy the escarpment

and becomedvocatedor its preservatiort. It also became clear that thalls and cliffs

could no longer forestall development. The escarpment was being liquidated, as a source of
aggregate for road-building and brick-making, asassafor hobby farms andecreational
properties, as a nuisance in the path of highwayshsddo lines. Itbecame clear that
unless action was taken, the escarpment would not be preserved as an entity.

The government commissionedstudy in 1967 to respond tihe increasing public
pressure to do something to protect the escarpment. It was announced by the Premier as "a

wide-ranging study of the Niagara Escarpment witliea to preserving its entire lengtR."

In 1968the studywas released.Known asthe "GertlerReport" after itschair, Dr. Len

Gertler, the report recommended a combination of land use regulations, land acquisition, the
establishment of multi-purpogearks system, regulations on the pit agdarry industry,

and joint provincial/municipal contrél.

The Ontario government's initial reaction wagptwsuethree initiatives: to emphasize the
escarpment in the government land acquisition program, to require municipalities to
incorporate escarpment preservation measures in theiugawbntrols, and to restrict the
pit and quarry industry.

4 Ray Lowes, "The Bruce Trail StoryBruce Trail NewsSummer 1977, p.10.
S TorontoGlobe and Mail August 1, 1984.
6 L. Gertler et al.Niagara Escarpment Study Conservation and Recreation R&j96:8,
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In 1972 aninter-ministerial Task Forcevas appointed to determine how the Gertler

Report should be translated into government action, and it reported by the end of the year.
Five years after the Gertler report waseleased, the governmeptssedthe Niagara
Escarpment Planning and Developméat (NEPDA), aimed at maintaining the Niagara
Escarpment as "a substantially continuoasural environment." Thact established the
Niagara Escarpment Commission (NEC) to develop a plan for the escarpmeorip\aded

for avery complex hearings anapprovalprocess beforéhe plan would come into effect.
Throughregulation, a developmerontrol area was created. Amgw lots, buildings,
additions or other significant developmetitsit were not exempted required planning
permission through development permiissued bythe NEC. An appealprocess for
development permits was created, before special hearing officersvho make
recommendations to the minister, whotiumn makesthe final decision. Inaddition, a
temporary pits and quarries restrictive area was created, where new pits were prohibited.

The commission prepared a plan in tfaee of mounting public hostility towards
provincial interference in municipal affairs apdvate property, and criticismghat the plan
covered anunnecessarily largarea that wentvell beyondthe escarpment cliffs.During
this plan preparation procesgveral interimdocumentsvere used bythe commission to
evaluate developmeptroposals beforplan approval. Thérst was a set oflevelopment
control guidelines, followed by the first draft of the plan, Bmeliminary Proposalg1978),
which was similar to a large-scale official plan. Hreliminary Proposalset out asery
complicated landuse designatiorsystem, set limits ordevelopmentand provided for
criteria against which development was to be evaluated.

Many affected municipalities and landowners reacted forcefully rmeghtively to the
Preliminary Proposals Facedwith increasing discontent durinthe plan preparation
process, the governmesitishedhe plan area by 63%gavingsignificant elements of the
escarpment without protection other than whatever policies the local municipality decided to
implement. As it became clear that the plan would never be put into effect without organized
pressureseveral provinciahnd nationalenvironmentalgroupsbanded together under the
Coalition on the Niagara Escarpment (CONE) in August 1978.

In 1979,based orthe experience applying tHereliminary Proposalsand anticipating
likely public and municipal reaction, the NEC prepared a new documertydpesedPlan
for the Niagara Escarpment~or the next two years, tiReoposed Plarwas the subject of
acrimonious hearings.  Whilenvironmentalistssupported the plan andsought to
strengthent, many landowners and municipalities submittedt the plan would unfairly
limit landowners' rights to enjoy property, interfevéh local planningand cause property
values to plummet. At the end of the hearings, the hearofficers recommended to the
minister major deletiongless restrictive zoning for many properties, and fundamental
alterations to the plgh. The TorontoGlobe andMail condemned the hearing officers'
recommendations in aeditorial, writing, "In short, they recommended that the plan be
gutted like a fish."

7 Ministry of Treasury, Economicand Intergovernmental AffairsDevelopment Planning i©ntario: the
Niagara Escarpmentlune 1973.

8 Despite developmenrtontrol in effect since 1974,there was noevidencethat property valuesvere
dropping. See for instancRichard S. Roberts, Appraisal Report, Land Evaluation Study, Niagara
Escarpment Planning Area, Township of Kep@aunty of GreyApril 1980. Thisreportconcludedthat
"there has been no measurable decrease in the value of land in the planning area since 1974."

9 A.L McCrae, W.T. ShrivesandM.D. HendersonNiagara Escarpment Proposefllan Hearing Report,
January 1983.
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The commission decided to disagre@h the major recommendations of the hearing
officers, and recommended to the minister Eweal ProposedPlan for the Niagara
Escarpmen{1983)which was essentially the original plavith minor modifications. The
commission had now haskveralyears ofexperience applyinglevelopmenicontrol and

using this experience tevelop each successive versiontefplani® Meanwhile, CONE
commenced an applicatidar judicial review ofthe hearingofficers' report, based on the

argument that testimony by CONE's expert withesses had been ighored.

The minister then responsible for the plan, Norman Sterling, was persoomlhgitted to
the Niagara Escarpment. Facing increagiressure fronenvironmentabjuarters and the
general public, the minister chose basically to ignore the hearing officers' report in preparing
his recommended plan. The minister submitisdcecommended plan to cabirfet final
approval in July, 1984. Anpgerson unsatisfiedith the minister's recommendations had a
final chance to maksubmissions t@abinet,and 350 submissionsere received. Finally,
to the environmental community's great delight, the plan was approved by catdicaime

into effect on June 12, 1988. The plan set out langsedesignations, specifieallowable
land uses, set limits on the densitydefvelopmentaind lotcreation,and establishedriteria
by which all development would be reviewed.

With the plan inplace,most preservatiomdvocates involved ithe battle moved on to
otherissues.Given that there was eommissionwith staff and amandate to protect the
escarpment, it was felt that the protection of the escarpment was assured.

On paper the plan and thect may have looked good, but in itsmplementation
shortcomings quickljoecameapparent. The composition of the commission wasafor
weakness. Half athe votingmembers are municipal representatives, who refldotzal
interests and adopted tip@sition that “flexibility” was required in interpreting the plan.
Flexibility translated into approval. The public at large representatives, appointed by the
premier, often had worrisome credentials. Appointed members includedghpresident
of a local real estate boardnd outspokercritics of the plan. Theravere some
commissionerswith preservationist credentialfyut for the first few years of plan
implementation they were in a minority.

Responsibility forthe plan wasssigned tahe Ministry of Municipal Affairs. Because
this ministry constantly deals with municipal concerns @whicipal councillors, there was

a conflict of interest: its priority was to appease councils, naotdrontthem13 The
legislation provided that the minister could request a hearing if BhReodid notagreewith
the commission's decisions, ieffect assigningthe minister a role as monitor of the
commissiort4 During the minority government period of théberal-NDP accord in the
mid-1980s, the minister appealed a coupledetisionsthat conflicted seriously with
preservation objectivesWhen alLiberal majority government waslected, howevethere

10 Cecil Louis, NEC, personal communication, January 8, 1992.

11 Coalition on theNiagaraEscarpmentCONE News, Issues #15 (June 1988)d#16 (January1984).
The judicial review was never carried out because the hearing officer's report was essentially ignored.
12 The plan's passage seemed highly unlikely. Norman Sterling apparently went to cabinéirses/¢a
have the plan approved. As it became clear that the short-lived Miller government would falliteethlk
NDP accord,the government sought to show thathéd some credibility on environmental issues by
passing the plan only days before the Liberals took over.

13 This conflict of interest was raised in the legislature in 1$8®sard,Standing Committee oGeneral
Government, First Session, 34th Parliament, December 15, 1988.

14 NEPDA, section 25 (6).



were nomore minister-initiated appealand the minister too started talking about the
necessity for flexible interpretation. Inadequate funding for the commission, despite rapidly
increasing applications fatevelopment permitsesulted in further weakness. At ttirae,

CONE suffered fromapathy and disorganization, and was unableritty publicattention

to the issues.

The pressure for furthedevelopmenfrom developers;retiring farmers”,local councils,
especially in the northern section of the escarpment, increased with the economitidioom
occurring in Ontario. The plansuffered from beingnterpretedvery loosely. Developers

discovered loopholethroughwhich subdivisions could pad$, and foundthat associated

legislation could be used to do an end run of the hegriogess.® There was no separate
funding for enforcement; the responsibilities of the many government agenemsged
were poorly definedi” and "farmer retiremeribts" providedfor in the planwere being
promptly resold. Even so, therewere calls for increasedflexibility, for "reasonable
interpretations,” anébr reducingthe amount of rural area protected by the plan ("save the
best, release thest"). Inthe fall of 1987, locatouncils from Grey an@ruce Counties
presented proposals to emasculate the plan. The government appeared to be listening.

In early 1988,CONE and otherenvironmentalorganizationsbecame concernedthat
protection of the Niagara Escarpment was failing despite the existence of theCQ&E
commissioned a study dfow closely the commission was following the plancases
where the staff recommendation had been overturned. The researchers concluded:

...an unexpectedly high proportion of these decisionmsflicted with the plan
(78%). There is concern that if the NEC's decisions continue to conflict indiis

the plan's objectives may not be rHet.
CONE recorded and publicized theoting patterns ofindividual commissionersand it
lobbied for a better appointment process and other improvements. Local escagnuupest
were organizedand provednvaluableagainst specifiadevelopmentsgaining significant
victories. The improved fortunes for the plan angered someyidanced by the formation
of the Grey Association for Development and Growth, whatgectives include gutting the
plan.

The Niagara Escarpmergceived internationalecognition when it was designated as a
World Biosphere Reserve by UNESCO in 1990. With increasing interestvironmental
issues and in the escarpment, along with a change in governmegrayarfit$ fromdiligent
lobbying, the plan's fortunesereturned around. In June 1990 responsibility tfor plan
was transferred from the Minister of Municipal Affairstte Minister of the Environment,
resulting in stronger ministerial and bureaucratic support for the plan.

15 NEP, section 1.5 New Lots 6) allowed subdivisions in the "rural" designation. The authpresest
when the commission almogiassedwithout debate aproposal thatwould have allowed over dozen
houses. Once the commissioners realized that the plan did not even require consideratiomsedfaher
appropriateness of the subdivision, there was agreement that this segtioedreview. The commission
has proposed at the five year review that this section be deleted.

16 TheConsolidated Hearings Aellowed an easy method fdevelopers tayet a hearindpeforethe more
lenient Ontario Municipal Board.

17 Cresap (a Towers Perribompany),Niagara Escarpment Prograrivaluation FinalReport, September
1988.

18 LURA Group, Review of the Decisions of théagara EscarpmentCommissionfor the Coalition on
the Niagara Escarpment988.
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The next challengéor the plan was thdéive yearreview of the plan,mandated by the
legislation. Thisreview is toassesghe plan'simplementation and, if required, to make
changes to the plan. By June 1990, the government had done none of the preparitory
and there was no baseline assessment of the condition of the escarpment. Environmentalists
saw thereview as arppportunity to strengthethe plan,opponents as anothehance to
water it down.

The commissioners, of whom a small majoritgre plan supportersproposedbasically
soundrevisions to the plafor the five year review. Environmentabrganizations mostly
supportedhe proposals. Predictably, the aggregaitedustry andthe Ministry of Natural
Resources opposedany of the revisions, which would curtaéw pits,and onceagain
many landowners saw "infringements"” on their property rights. Agrithg, thefive year
review is still in progress. Since the effects of the changes that will resultiedive year
review cannot beevaluatedthis casestudy concentrates on thglan's performance during
1985-90.

Lessons from the History

Ensuringthe protection of the Niagara Escarpmbat been an intensely politicaffort,
from having the escarpment area recognized as worthy of protection, to getting the
legislation inplace, tomaking surethe legislation is followed and the plaeveloped and
implemented. Theressures tdevelop or otherwisdispose othe escarpmeritavebeen
intense,and the provisions of the legislation and the ptawe not been sufficient in
themselves. While these documentare basically sound, the government and the
commission itselfhave often decided to interpret them as needédlithout resorting
constantly to lobbying, to the media and to hearing bodies, the advimraties escarpment
would not see their goatset, despite the planPerhaps onlghe most significant features
would havebeen protected, as interestibgt ecologically sterildandforms in a sea of
development.

Yet if the plan had not existed at all, the escarpment would certainly now be in much worse
shape. One only has to look at the level of severances outside of the plaeainysrey

County during the late 838,or the development of Niagara fruitlands not protected by the
plan, to see that the plan has had a calming effect. Many organizations hasleéet to
preserving agricultural and significant natural lands, but workiitigin the confines of the
Ontario Municipal Board and tH&anning Act hasmeant thabnly the most flagrant cases

of inappropriate development could be stoppedlhe Niagara EscarpmeRtan definitely
gave the advocates for environmental preservation a more useful tool for participation.

Could a similar plan bémplemented elsewhere? Governmenit likely resist using
such amodel in other areas. At thgovincial level, the planhasgenerated much more
controversy and required much more energy than politicians are likebcépt again. It is
therefore important, in examining tispecifics of the plan and tHegislation, to identify
modifications which would lead to kessantagonistic angboliticized processwhile still
achieving protection.

19 Grey County Planning Approvals Committ&sverance Activity in Grey County, 1984-90.

20 The efforts of the Preservation of AgricultutaindsSociety (PALS)are agoodexample. TheBoard
orderedcosts against PALSvhen theyintervened befor¢he boardfor the protection otenderfruit lands.
The cost order was overturned by cabinet.



Key Components of Planning in the Niagara Escarpment Area (1985-1990)

Legislation

The provisiondor developing and administering the Niagara Escarpriatamt and for the
functioning of theCommissionare set out by théliagara Escarpment Planning and
Development AQNEPDA). The legislation sets out the structdioe escarpment planning,
providing for

* the Niagara Escarpment Commission,

* the preparation of the Niagara Escarpment Plan,

* an area of development control,

* a system for development permits,

* an appeals and hearings process,

» fines and orders for restoration where the act is violated,

» delegation of development control, and

« funds for the acquisition of land.
Each of these is discussed in more detail below.

Implementation of theAct involves a verycomplex plandevelopment, amendment and
hearing process, which proponents and opponents of théalabeen almost unanimous

in saying requires simplificatio#t

Development Control, Permits and Offences

The act sets out by regulation an area@felopmentontrol22 Unfortunately, because of

the convoluted history of the plan, areas covered by the plamoareecessarilgovered by
developmentontrol. Theactprovides that ngersonshall undertake anglevelopment in

the regulated areanlessthe development is exempt in the regulations,uafess a
development permit has been issued. Further, no building or other permits can be issued by
local municipalities or provincial agencies until a development permit is issued.

The NEPDA does not provide direct authority to the minister or the minidedegate to
control lot creation, since decision-making authority oftonsents" forlot severances
remains at the locatvel underthe Planning Act. However,eachregion or county must
seek the NEC's comments on consentghdfregion or county decides igsue a consent
over the NEC's objection, the commission may refuse to issue a development permit, or may
appeal the region or county decision to the Ontario Municipal Board.

The Act provides thatiny developmentindertakerwhich isnot exempt by regulation or
covered by a development permit is violation of #a, and fineshave been recently
increased to a maximum of $25,000 for the first conviction (double for corporations; the old
limit was $10,000). Inaddition, the minister mayprder restoration othe site to its
condition prior to the undertaking.

The Niagara Escarpment Plan

The plan implements the legislatioand is divided into threeparts: landuse policies,
development criteria, and the parks system. The land use policies define different categories
of lands from highly to lesprotected: escarpment natural, escarpment protection, and

21 The late commissioner Johlexander disagreed. Helt that becausehe process was smmplicated
and difficult it discouraged developers from applying for amendments, and thus restricted development.
22 NEPDA, section 22.



10

escarpment rural. It alseets outareaswhere developmenshould beconcentrated:
escarpment recreaticarea,minor urbancentre,and urbanarea. The mineralesource
extraction designation is designedpirmit the extraction of aggregdtgavel, rock,sand
and clay). The designations have been applied on a series of 1:50,000 scdasadpsn

criteria set out in the plad?.

For each designation category the plan providesh@rt explanatory sectionand then
objectives. For example, theescarpment natural designation is derve three stated
objectives: to maintain theost natural escarpmefdatures, streamalleys, wetlands and
related significant natural areas; to encourage compatible recreation and conservation
activities; and to maintain and enhance the landscape quality of escarpment features.

The objectives are followed by criteria for designation, which indicate why the designation

was applied. The criteria for escarpment protection are as follows:
» escarpmentslopes andrelated landforms where existing land uses have
significantly altered the natural environment;
e areas in close proximity to escarpmehbpeswhich visually are part of the
landscape unit; or
* regionally significant areas of natural and scientific inte(@SIs) that are
recognized because of life science features.

The planalso specifieshe permittecuses for lands irachdesignation. For the rural
designation, the uses include
* existing uses,
* agricultural operations,
* single family dwellings,
* recreational uses such as campgrounds,
« forest, wildlife and fisheries management,
* transportation and utility facilities,
* incidental uses (e.g. swimming pools and tennis coprtsjided there isninimal
impact,
» small scale institutional uses,
* home occupations, and
* new licensed pits (an amendment may be required).

Finally, each designation includes a policy on the creatiamewf lots,setting restrictions
on the density olot creation. These densities become greater as the designation becomes
less restrictive. Themost important designation@atural, protectionand rural) are
compared in Table I.

23 The designationsre not alwaysappropriately applied. The organizatidteep the Escarpment
Environment Protected (KEEP) asked the commission to review the designatimlsihat Lac Minerals
wanted to quarry. The NEC agreed that the lands should havelésgnatedaturaland protection,rather
than rural. Since ruratan beamended toMineral ResourceExtraction, an important naturakea was
almost lost to a quarry.
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TABLE I: Comparison of Main Designations under the NEP*

Natural Protection Rural
Objectives Maintain natural Maintain prominent Maintain scenic values,
features features, serve as a open landscape, buffer,
buffer to prominent encourage agriculture
features and forestry
Designation Least disturbed, most  Less disturbed, Open landscape, minor
ecologically significant visually significant features
Permitted Existing uses, single  All natural uses, All protection uses plus
Uses dwelling, non-intensive plus agriculture, small scale industry, new
uses recreation, utilities pits
New Lots 40 hectare lots + 40 hectare lots, + 40 hectare lots, + 2 new
farmer retirement lot  one extra per 40 per 40 hectare lot, + one
hectare lot, + one farmer retirement lot, +
farmer retirement low density plan of
lot subdivision if

development criteria met

* The escarpment natural, escarpment protecéind, escarpment rural designationake
up approximately 90% of the total planning area.

The plan also contains development criteria, specifying what criteria need to be considered
before a development permit may be issued. These criteria are very important, providing for
examplefor the consideration ofumulative impactencouragingdevelopment on the least
sensitive portion of a site, protecting escarpment slopes, and setting out how rehwldds
be created. Ishould benoted that the plamnlid not necessariljhave toinclude the
consideration of cumulative impact, as the Act did not set out the form piaimdut rather
specifiedwhat planning considerations could levered,and cumulative impact was not

specifically listed by the legislaticit.

The plan contains detailed development criteria for forest management, agriculture, mineral
resources, heritage, recreatiargas of natural or scientific interest (ANSIS), transportation
and utilities. However,the plan is not astrong in this regard as mhight appear. For
example, theforest managementprovisions areimplemented by regulation. Updated
regulations which reflect the plan have been rdadymplementatiorfor several years, but
they have not been issued. Thereforeftinestry section othe planhas noeffect, leaving

24 NEPDA, section 9. The point here is that the legislatiould not necessarily have resulted in a plan
containing these important elements. For instance, the act does not specdfeally cumulativeeffects,
but it does specify that environmental quality should be maintained and enhanced.
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the forests ofthe escarpment subject to the sawfimistry of Natural Resources resource
extraction oriented rules that apply province-wAgle.

Local Municipality Official Plans

Municipal official plansare still in effect in the Niagara Escarpmé&ién area. The Act
provides thathoselocal official plans must not be ioonflict with the NEP. However, a

more restrictive official plan isot considered to be in confléf. This provisionallows
local municipalities to continue teavesome controbver planning in their portion of the
escarpment, to plan at a more detaiée@l, and toprovidefor evengreater environmental
protection. The NEP in effect setsranimum standard, which f@w municipalitieschoose

to further tighten. Since any large scale planning exerciseimialye afair amount of
compromise, this provision which allows for even greater protection is of significant value.

Decision-making Body

The Niagara Escarpment Commission is the initial decision making2bodlyis composed

of 17 members: eight membgptus the chair representing the public-at-large, aight
members representing county or regional government. This compokiisrbeen
problematic. Gettinggood public-at-large appointees in thgast requiredextensive
lobbying effortswith the premier'soffice, often with disappointing results. Ashese
appointments can vary from one to three yeans, it wasecessary to lobby on a yearly
basis and, with delays in announcing appointments and commissioners resigning, lobbying
to fill vacancies was often a year round effort.

With 17 members, thecommission's size is unwieldy. #ach commissionmember
decides to participate in discussing a case, it takes a long time to reach a decision. Meetings
havetypically run for very full days. Buthow could thecommission's composition be
modified? Regionswill likely object fiercely to any reduction in their representation, and
the public-at-large representatives have been important in counterbalancing the local interest
in more development.

The Commissionwas set up by the legislation as a decision-making rather than as a
hearingbody. There is no provisiorfor a hearing component to its worknitially
proponents submittedpplications andvithout appearingbefore the commission they
received a decision. If a party disagredth the commission'slecision, it could appeal to
the minister, and a hearing would take place. This process left the commigs&nable to
accusations of being an undemocratic institution, faceless, and unwilling to listen. In
response, the commission decidedaliow short presentations (usualfiye minutes) by
proponents and objectors.

This had a markedffect on itsdecisions. Fothefirst threemonthsafter the plan was
approved, the staff monitoring report noteith concern "applicants who appear before the
commission have a much higharccessgate in havingstaff reports recommending refusal

25 Ontario Regulation 685/1980.

26 NEPDA, sections 13 and 14.

27 The Act set out that the minister would make the decisiordd delegatdis or her authority to the
commission or to the regional municipalities or counties. This responsibility was given to the
commission for the entire 1985-90 period.
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overturned48 Applicants often present information in conflict with staff reports, @sidg

this process staftannot always verify theaformation before the commission makes a
decision. In other cases, extraneous information is presentddas stories of personal
hardship. Poor decisiortgveresulted. In casewhere there isiew information or a
disagreement with the information gathered by commission staff, it is usual practice to delay
the decision untiktaff can verify newinformation or check their information, bthis has

not always occurred. Whenever there is substantive doubt on the merits of an application it
should be refused to allow a more thorough examination of the case by a hearing officer.

The Niagara Escarpment Commission benefits from a dedicated planningastaffitted
to the planevenwhen politicalfortunes turn againsghe planning effort. Thetaff reports
have been generally very sound: few substantive errors have been pointed out at commission
meetings and staff recommendatidres/e fared well in hearings. Sincdiaving agood
planning analysis is important to the commission's ability to mage decisionsany other
such planning effort should try to attract excellent staff.

Hearings

The hearings process foappeals ofdevelopment permit applicationsas been very
accessible, much more so than hearings in frothefOntario MunicipaBoard. The Act
provides that the ministeappoints a hearing officefior the appeal, thdwearing officer
conductsthe hearing and makes a report to the minister and providesommmendation,

and the minister makes the final decisi@n.The Act does not specifywho the hearing

officer will be. It hasdeveloped thausually three individualdiave been appointed as
Niagara Escarpment hearing officers, and minis&signsthe appeals to the hearing
officers.

In this arrangement, hearingfficers have become knowledgeable about the escarpment
and its planning systemThe mechanism providefr in the Act does not ensuréhat
knowledge accumulates since each hearing could be before anetalearing officer. It
would be appropriate to modify the legislation to reflect the beneficial cypraatice of
having hearing officers specifically assigned to do NEP hearings.

Applicants or objectors often appesithout legalcounsel and do ndace a substantial
disadvantage by doing so; there are no fees to be paid to initiate the hearing process, and the
hearing officers' reports as a rule clos&ljow the plan and arsvell reasoned. Many
participants choose to be represented bagent familiarwith the plan and the hearings
process butvho is not alawyer. Thesdactorsmake it much easidior neighbours to
appeal questionable decisions of the commission, providing a further safeguard for the plan.
Easy access also makes it easier for applicantshatebeen turned down thaveanother
try at getting theidevelopment permit, whicbould undermine the plan if hearidficers
were weak or opposed to the plan.

No intervenor funding isvailable. Despite theunavailability of funding, experience has
shown that the hearing process is not onerous for cases on minor matters soel dst.a
A neighbour may oppose a development unrepresented and win the case, since the decision-
making criteria in the plan are usually clear in such instances. For more complethasues

28 Niagara Escarpmer@ommission,Information Report,June 30, 1986.Whenthe applicantappeared,
ten out of 14 were overturned; when the applicant did not appear, one out of six was overturned.

29 NEPDA, Section 256)-(12). If theminister initiated the appeal, thearing officer is appointed by
cabinet. Note that this is a different process ftbat foramendingthe plan orcarryingout the fiveyear
review.
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may require thause ofexpertevidencethe lack of intervenofunding limits intervenor
participation and effectiveness. Even becoming an intervenor can be difficult: organizations
cannot easily appeal commission decisions, since to appeabsriehave receivedotice
of the commission's decision, which is senaltqroperty ownersvithin 120 metres of the

property30 However, anyone may speak at a hearing if one is held.

The hearing officer's report is a recommendation tartimister,and the ministehas the
final decision. Ministry staffeceivethe NEC staffreport, thecommission'slecision, and
the hearingpfficer's report. These documerste reviewed to make acommendation to
the minister.

Division of Responsibilities

While the NEPDA set outthe division of responsibilitiebetween cabinet, theinister
responsible, hearing officers, regional alatal councils,and the commission, the
relationshipswhich have developedhave becomeevenmore complex as other ministries
havebecome involved.For instanceMNR is amajor player because of its role parks
acquisition and management, forestry, fisheries, and aggregate. The Ministry of Culture and
Communication isinvolved because of the significant culturaltes foundalong the
escarpment, becausehas broadened itdefinition of heritage to include naturbéritage,
and because the Ontario Heritdgeundation administerthe Niagara Escarpmehind.
The Ministry of Foodand Agriculture comments arevelopmenproposals and consents
and their relationship to theoodland Guidelines anthe agricultural code of practice.
Many of these relationships are the same as they woultbtveeen a municipalitgnd an
agency; others are specific to the escarpment.

A government-commissionextudy ofthe implementation of th&BlEP documentedhat

the poorly defined division of responsibilities had been a major impediment in

implementing the plan. The report noted:
The most significant cause of disappointingplementatiorresultsachieved to date
is the unworkable organization orles and responsibilities fothe many
implementation partners. Over a dozen groups are involved in one way or another in
implementing thePlan. The allocation of narrowprogram responsibilities to too
many groups [government agencieshas paralysedimplementation through
lowering accountabilitypffering the opportunity for differingimplementation of

roles and responsibilities, and contributed to an atmosphere of didtrust.

The Act envisioned that as municipalities became famigh the plan and brought the
local plans into conformity with the NEP, they coubdeivefrom the minister the authority
to issue development permits. This delegation of authority cavitiest severalproblems,
since many of the regional councils agposed to aleastportions ofthe plan,because
criteria would be subject to varying interpretations, and because it would become much more
difficult for watch-dog organizations to observeiatervene indecision making (because
delegation could involve up to seven regional or county governments plus city councils). At
present, there appears to be move bygovernment to delegatuch authority, nor any
demands from upper tier municipal governments to receive such authority.

The main responsibilities can be summarized as follows:
* Legislature - amendments to the legislation, approvathzinges to the
escarpment planning area.

30 NEPDA, section 26.
31 CresapNiagara Escarpment Program Evaluation Final Repprtll-9



15

« Cabinet - final approval of the plan, plan amendments and five year review.
 Minister - may initiate plan amendments, final decision on development permits,
may amend locaplans to bring into conformityith the NEP, may delegate
certain responsibilities, initiates five year revielgsignates areas dévelopment
control, enforcesthe act (or delegatessuch enforcement),appoints hearing
officers for appeals regarding development permits and makes recommendations
to cabinet on plan amendments.

« Commission - preparation ahe draft plan, appoints hearing officers to
consider plan or amendments tioe plan, administersdevelopment control
through delegation fromthe minister, may initiate plan amendments, and
administers plan amendment process.

* Affected ministries - comment otevelopment permit applicatiorsd plan
amendments; administer respective escarpment progemsparkssystem,
acquisition.

 Upper tier municipalities - exercise development control if so designated by the
minister, ensure regional plans confomith the NEP, approvesonsentsvhere
related development perntiasbeenissued bythe minister or the commission

(or themselves if authority has been delegated).

* Local municipalities ‘must ensurefficial plans conformwith the NEP; issue
building permits where development permit has been granted.

Of course, the above represents only the formal division of responsibilities. Other parties

who play an important role includepposition critics inthe legislature, themedia,
environmental protection advocates, developers and the aggregate industry.

Environmental Features and Resources to be Maintained

The real test for planning in the Niagara Escarpment area is not how the differentatatics

the plan, nor will it be the outcome of the current or future ptarews. The real test, the
reason forthe entire planningxercisewill be the state of the escarpmergisvironmental
features and resources in 50 and 100 years. \Whatthe baseline condition of the
escarpment when the protective mechanisms came into effect? What will be the condition in
the year 20857

The broad brushstroke description tiie 1985 baseline condition of the Niagara

Escarpment would include the followiRg:
* wildlife - 53 species ofmammals, 36pecies of reptiles and amphibians, 300
species of birds;
« fishery resources - some tbke best coldwaterfisheries inOntario, and 9dish
species;
* water resources - it is a groungterrechargezone,and the escarpment contains
the headwaters of many streams and rivers;
» 100 varieties of "special interest flora" including 37 types of wild orchids;
* ancient cedar trees with ages of up to 700 years;
» samples of the Carolinian forest, significant forested area and resources;
* prime agricultural land including tender fruit production, and a lprgportion of
good and marginal agricultural land;
* over 100 sites of geological significance;

32 The information here is based on data provided by the Niagara Escarpment Commission.
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« diverse recreational opportunities, including the Briical, caving, swimming,
canoeing, campingpck climbing, nature appreciatiorhunting and fishingcross-
country and downhill skiing;

* educational opportunities including outdoor avadural sciencachools for urban
students;

* wide open spaces and natural areas, spectacular scenery;

» historic sites and tourist attractions; and

* significant aggregateesourcegwhich preservation advocatésglieve should lie
untapped).

The evaluation criterigor the planning regimshould assist in assessimgether these
resources will be maintained.

Evaluation of Planning in the Niagara Escarpment Area

Seen as gackage, how do the implementing legislatiMEPDA) andthe Niagara
Escarpment Plan fare against the evaluation criteria spelled our earlier?

Objectives

The objectives are set out in the NEPDA in two sections. The purposeAutttdescribed
in section 2, states that it is "to provifite the maintenanceof the Niagara Escarpment and
land in itsvicinity substantially as a continuous natural environmertgd to ensur¢hat
only suchdevelopmenbccurs as iompatiblewith that natural environmentfemphasis
added]. Three key elements need further discussion:
* "maintenance” means thatrther deterioration fronthe initial condition when
planning comes into effect is natceptableput does nospecifically provide for
restoration to deal with past deterioration;
* "substantially as a continuoumstural environmentstresseshe importance of
keeping the escarpment in a natural state and recognizes that homesaitoagys,
towns anddevelopmenthavealready caused some fragmentationtloé Niagara
Escarpment, that a certain degredusther fragmentatiorwill be allowed for, but
that the continuity of the escarpment is an important goal in itself; and
» "compatible developmentspecifies that only development whichensures
maintenance and continuity is allowed.

Maintenance
Section 8, concerning thabjectives of thect, provides further elaboration on tgeals to
be sought in preparing anohplementing the plan. Three of tlypals are particularly
relevant to this discussion:
* protection ofuniqueecologic [sic] areas;
* to maintainand enhancethe quality and character of natural streams \&atér
supplies; and
* maintain ancenhancehe open landscapeharacter of the Niagara Escarpment in
so far as possible; [emphasis added]

The objectivedroaden fronthe concept of maintenance, gsecified in the purpose, to
the goal of enhancement. While restoration coulgrogidedfor underthe term enhance,
enhance could be interpreted in a more anthropocdasiton. Forexample,emphasis
could be placed on enhancishing opportunitieswhich could benefit gamdish at the
expense of other species, or the "improved" landscape that some would see iooargelf
replacing abandoned fields.
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From anenvironmental perspectivéeseobjectives arensufficient. It is not enough to
protect only unique ecological areas, or to maindaid enhancevaterquality and the open
landscape character. To have a functioning natural environment requires a suffenigatly
land base in &elatively naturalstate,especially if the area isounded by areas of intense
development. It would be appropriateaid to this section ahe act a new objective to
ensurethat the escarpment is maintained aturctioning environment, whichcould be
worded as follows:

to ensurethe escarpment'®sngoing health as a natural ecosystesupporting
indigenouswildlife populations and plant communitiggoughthe preservation of
land in both natural and compatibly developed states.

Such anobjectivewould make it clear that theurpose othe plan was t@chievemore
than human goals. The objectives of & can beseen as beintjmited by the prevailing
approach to the environment that prevailed in the 1970s: protect the unique bealiiifal,
give cities some breathing room, and keep the water clean.

Fortunately, the commission interpreted tAet's objectivesbroadly in developing
objectives for the plan. The escarpment natural area designation, which aims to maintain the
least disturbed slopes$orest abuttingthe escarpmentand themost significant ANSIs,
stream valleys and wetlands, goes beyond protecting "unique” areas; it protdatscally
important areas.

At the same time, the plan clearly contravenes the Act's stated objectiteetaatment of
aggregateresources. The rural designation providekat newpits and quarriesnay be
developed through plan amendmemits and quarrieare a real threat to the integrity and
continuity of the escarpment. Timeaps of landuse designations shoareaswhere the

extractivedesignation clearly fragments the linear integrity of the escarpthefecause
extractiveoperations strivegetationdisturbtopsoil, affect drainage, groundwatend the
landscape, and create traffic, emissions and noisestimyd be considerddndamentally

incompatible with the purpose of the A&ét.

Continuity

The concept of keeping the escarpment "substantially as a contimatows environment”
hasbeen a controversial aspect of {gpose ofthe Act and the contents of the plan.
While the dangers ofhabitat fragmentation are increasingly obvious, gheposecan be
interpreted as allowingurther developmenand fragmentation. Continuity is encouraged,
however, by the Act's objectives, particularly that of enhancinglea landscapeharacter

of the escarpment.

The continuity of the escarpment was a mgsue inthe hearingfficers' report on the
final proposedplan. Their recommendations wouléve removednuch of the land not
directly associated frorthe escarpment cliffffom protection, failing tounderstandthat
these discrete elements could not survive withdutifer or interconnection. Thesaw no
needfor land use regulationsvhere the escarpment was buriedasoningthat if the
purpose otthe Act was to preserve the escarpmeéntying would doit: "... what better

33 See the escarpment in the vicinity of Milton, where over 50% o&scarpment islesignated aggregate
extraction, despite the narrow width of the plan in this area.

34 Government policy agxpressed irMinistry of Treasury, Economicand Intergovernmental Affairs,
Development Planning irOntario; the Niagara Escarpment,June 1973,recognizedthat "aggregate
production is, by itsvery nature, disruptive to the natural environmdnit then went on to "protect the
Escarpment's valuable mineral resources" by requiring that mineral resource atesigrisedor new pits
and quarries.
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protection can beafforded tothe scarp thenhaving 300 feet of soil on it."S5 The
government rejected out of hand this creative interpretation of the Act.

The plandoes notexplicitly addressthe issue ofwhat continuous means. Continuity
could be threatened by tlggiality, quantityand placement of development. By setting out
the density of development and the permitted uses, thesptardimit on the number and
size of"holes" that can beguunched into the escarpment fabric. The @ddresses the
placement of development kestricting ribbon or stripdevelopment (where a line of
houses, driveways, lawns, etc. could create an ecoldgacaér). It also specifiethat new
lots created byconsent shall front onto an existing public roabich is of reasonable
standard. This reduces the need for new roads, which are significant threats to continuity.

Development criteria which direcctivity away from steepslopes andravines; water
resources; and wooded areas also contribute to continuity becatise lmfear nature of
these natural features. Development criteria respecting transportation and utilities encourage
authorities "to design and locate new and expanded transportation and utility facilities so the
least possible change occurs in émyironment,"but fail to addresghe issue ofcontinuity
directly. The Niagara Escarpmeudrks systenobjectives include protectingnique sites
and distinctive features aswell as special plant communities anghimal habitats, all

important goals, contributing to but not directly addressing contidgiity.

An informal pressure tanaintain continuity is provided by the Bru@eail Association,
which aims tosecure a permanent router its trail, through natural and rural lands
(presently much of theail is along roadsides) The presence of theeail also shows the
benefits,from arecreational point ofiew, of continuous strips ofjreen space. If the
association is successful, a narrow strip altimg length of the escarpment would be
protected in a relatively undeveloped state (although the popularity thiheill result in
environmental impacts along this strip).

The Act'spurpose ofachieving continuity igherefore not adequatebddressed by the
plan, and it is up to the implementing authorities to make reference backporgiese of
the Act and its requirement for continuity in theecisions. Fosome, continuitycould be
more of an aesthetic goal or, as the hearing officers’ réipettated,not a goal aall. But
if the escarpment environment isdorvive in ahealthy statever thelong term,and if this
survival is toinclude wildlife populations and plardommunities, a clearer objective would
be appropriate. Otherwise, the escarpment could end up likeirgstring of pearls, each
pearl representing a beautiful plot of landh a wildlife population and plant community
too small to survive on its own, and unable to interact with the neighbouring populations.

Compatibility

Finally there is the question ebmpatibility. The Act's objective that all new development
should becompatible with thenatural environmenkeaves"compatibility” to be defined.
This is done inthe permittedusessectionfor each designatioand in thedevelopment
criteria. These criteria address the issuesnefronmentaimpact, cumulative impact, water

35 A.L. McCrae, W.T. Shrives and M.D. Hendershiimgara Escarpmen®roposedPlan Hearing January
1983, p.24.

36 Cecil Louis disagrees on this point, saying that the park system is based on the concept of continuity -
parks are the pearls on the string. But there is danger that the parks, in isolation, will not able able to
maintain continuity - they will be the pearls without the string. The alternative of one park extending the
length of the scarp is not feasible. Parks could, however, be used to link areas where continuity is a
problem, e.g. there would be priority to set up new parks where there is a risk that continuity will be lost.
The present setup does not ensure this.
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quality, etc.,and development cannobccur unless criteria are met. However, this
elaboration of compatibility is deeply affected by prevailayth Amerlcanapproaches to
land and property rights. The right to enjoy one's property is sacrosemetdevelopment
criteria therefore "permit reasonable enjoyment by awaers ofall lots that cansustain
development" and conditionally allow that each lot may be developed for its permitted uses.

If the commissiornwere to disallow theonstruction of anglwelling on an empty lot on
the grounds thahe lot could not'sustain"development, th@roperty owner could see the
decision as expropriation without compensation since the hdnmemoved theright to
enjoyment. The commissidmas been sensitive tguch issues, anthe question usually
becomes not whether a dwelling can be built on a lot within the environmental objectives of
the planningegime,but where on the loshouldthe dwelling be built or how thdesign
could be modified. However,there are a number dbts where no dwellinghas been

allowed due to the environmental sensitivity of theXite.

Another aspect obur cultural heritagewith a bearing on the escarpment is the right and
social pressure foreach person toaccumulate capitalenjoy it, and show it off to
neighbours. The planning area is favoured by tvell-to-do, and contains manyjarge
estates. The plan contains no restriction on a dwelling size as this type of detail was thought
best to be applied byhe local municipality. Amansion ofover 15,000 squardeet, with

complete recreational facilities, has been approved as a single family d@flling.

Thus, although the plan sets out criteria from whichgsessompatibility, this is limited
by ourcultural heritage. Despite thelmitations, thepurpose andbjectives of theAct,
and the objectives contained in the NEP have been frequently and successfully used by both
the commission and escarpmeativocates to obtairdecisions which preserved the
escarpment.

Decision-making Criteria

Decision-making criteria are contained in the plan in both the pernsiesiectionfor each
designation and in the list olevelopment criteria. The criterfar development are@ery
specific. They include, for instance
* setting a maximum number of lots per original township lot (100 acres);
» directing lot creation to the least sensitive designation;
» discouraging ribbon or strip development;
* requiring that lot size and configuration must meet the designation's objectives; and
* requiring that the new lot must front onto an existing road.
But while the criteria are specific, they are not all-encompassing. As eartest,there are
no criteria or objectives which are specifically intended to help decision nedkdnsss the
issue of continuity. Unfortunately, the plan's criteria have all too frequently been ignored.

The legislation provides no criterfar use bythe hearingofficers or the minister in
consideringthe plan, aplan amendment or thieve yearreview. The hearing officer is
merely instructed to

...report tothe commission a summary of the representatioade togethewith a
report stating whether the plahould beaccepted, rejected, or modified, giving his

reasons theregf

37 For instance, files P/R/85-86/266 (Huron Trail), D/R/86-87/148 (Halbert), G/R/90-91/350 (Schmit).
38 The property in question was the Eaton Estate in the vicinity of Caledon.
39 NEPDA, section 10(6),
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This may help explain why the hearing officers considering the draft plan felt theyutiad

a broadmandate. Likewise, theminister andcabinet are given nguidance. However, in
each of theseasesthe purpose ofthe Act and theobjectives providestrong andclear
guidance. Strong and clear objectives are to no avail if they are disregarded, sothathing
ministers and the commissidmave been willing to do, particularly for developments
expected to bring substantial economic benefits.

The absence of criteritor the five year review creates the potentigbr additional
problems. Isachfive yearreview anopportunity foreverylandowner to seek changes to
the designation of their property andtle whole concepdnd justificationfor the plan up
for review? The minister has set out terms of referémctéhe currentreview which do not
allow for the designation ahdividual lots orthe existence of the plan itself to beought
into question. Buthe legislatiordoes notprovide a cleabasis forsetting out terms of
reference. Opponents tahe plan have threatened a judiciateview of the hearings.
Unfortunately, theNEPDA suffers fromweak draftingand it is unlikelythat theOntario
legislatureevercontemplated the headache of dealiitlp a full scale examination of the
plan every five years.

The omission ofcriteria to beconsidered inapproval or rejection of amendments is
serious,when thelong term planning needs ahe Niagara Escarpment arensidered. If
many amendments to the plan are approved, the vision and the development limits contained
in the plan may be lost. An important criterion that should be included in the legislation and

the plan is the consideration of theeed" forthe amendmef®. Decision makers should
be required to considevhether there is a public ne&al the amendmengndwhether the
developmentcould be satisfied throughalternative approaches or bymoving the
development off the escarpment.

Process

The NEPDA sets oufive key processes representing stepshi implementation of the
Niagara Escarpment Plan:

» the plan development and approval process,

* the plan amendment process,

* the five year review process,

* the development permit process, and

« the land acquisition process (not examined in this case study).
The second and third processes follow the first with appropriate modificationall &mee
can be analyzed as one process.

The overallprocessnvolvesmany steps, eacstepwith its provisions forpublic notice,
commenting periods, recommendations, and fidakisions. Not surprisingly, the
commission, preservationigiroupsand developersilike have criticised theprocess for
being unwieldy and time-consuming. Thkan's developmentand approvalhave created

40 NEPDA, section 10(5) provides that "justification” shouldcbasidered. Since 1987, justification and

need guidelines have beensed bythe commission. By using theoncept of'need" common in
environmental assessment legislation, this requirement would be strengthened.

41 NEPDA, section 18 allows fotand acquisition, subject to th&xpropriations Act. Since land
acquisition has generally be#mough a willing-seller, willing-buyer basisndsince this isbeyond the
experience of the author, it is not discussed further. Howevefedhthat large scale expropriatiowould

take place has certainly been onethaf causes fotandowner concerabout theNiagara Escarpmemlan.

There have been experiences which suggest that government agencies have been slow to move on properties
targeted for acquisition which are for sale or which have been offered as donations.
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public acrimony andlivision, much of whichhascentred on concern®lated to fairness,
democracy and openness, timeliness of decisions, means of conflict resolution, and
appropriate priority setting.

Fairness

The plan approval process is open to all parties. In the experience so far, each version of the
plan hasbeenavailablefor public review and thehearingshave beenwell advertised and
attended. For the individual landowner, the hearings were accessible. Anyone could appear
before the hearingfficers without counsel and present concerns or suppioet plan.

Indeed, 743 submissionsvere received. Howevethe impartiality of the hearingfficers

during the 1980 hearings was challenged and many landowners sympathetic to fak plan
abused. In addition, since the hearing body is similarttibuinal, anyone appearintaced

the potentially daunting prospect of cross-examination by hostile interests.

For organizations interested in the overall plan, the unavailability of intervenor funding has
diminished their ability to be effective participants. The plan appitweatings dragged on
for 26 months,while the five year review process has require@lmosttwo years for
preparation and participationrCONE wasonly able to attendor the duration of the plan
approvalhearings because staffere dedicated to theause and workedbr a pittance.
CONE's participation in the five year review was made somewhat easier by the existence of
youth hiring grants, bugffective participatiorrequires experienced staff atfie ability to
retain counsel and experts. Unfortunately, while intervenor funding has beeavadalde
for many other environmentalrocesses, it has nget been extended to the Niagara
Escarpment hearingsHowever, the lack of intervenofunding has notoeen the only
problem; the plan approvhkearings shouldiever haveaaken up so muchme in thefirst
place.

The question of fairnessvas clouded by the outcome of the hearofficers’ report.
Many of its major recommendatiomgre not accepted by the commission, the minister, or
cabinet. Instead, cabinet eventually approved a plan which closely resembizoplosed
Planwhich had been prepared by the commissi@®@NE members and other escarpment
supporters doubtetthe fairness ofthe hearing because theiews seemed not to be fairly
represented in the hearindficers' report. But because a grdatl of the hearing report
was considered irrelevant by the final decision mal@amsnthose hearing participants who
welcomed thénearing officers' conclusions, had reason to dthaittheirefforts had any
significant influence on the final plan. Whillee effect was unfortunafer all parties,this
problem cannot be blamed on the process set out in the legislati@oné’sview, atleast,
the wrong individuals had been selected to be hearing officers, and had demonstrated

unacceptable bids.

The process hasvorked bettefor amendments to the plan. Becauseelatively small
area and/orelatively fewprovisions areffected, thenearingsare morefocused. Even so,
with approximately ten amendments per year being considered sinp&atf®e passage, it
has been impossiblefor escarpment advocates wive any but the most important
amendments appropriate attention. Local citiZesge found it difficult to participate in
hearings involving complex issues such assiiygply ofaggregatdor a new brick factory,
because of the difficulty in raising sufficiefunding to present expeetvidenceand to be
represented.

One local escarpment organization whrbposed ammendment appreciated the degree
to which commission staffwere able toassistthem. When Keepthe Escarpment

42 The backgrounds of the hearing officers were raised in a May 12, 1983 editoriaGiloltieeand Mail
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Environment Protecte(KEEP) proposed #ocal amendment to redesignatep@posed

guarry expansion site from "escarpment rural” to "natural® and "protection” to block the
expansion, it presentedgmod argument to the commissiataff who thenreevaluated the
designation based on the criteria for designation and prepared a staffwieipbrprovided
justification for the amendment. Theost of hiring a professional planner to ttie same

would havepresented a significant barrier to accessibility. (This casernsewhat of an
anomaly as it appearthat the designation wadnitially to have been "natural® and
"protection”, but through a mapping error the area was designated nEE)P leadership

did find that the length of the process (further extended by the aggregate operator's recourse

to the courts) made it difficult to maintain the interest and involvement of the memtérship.

Developershavecomplained that the lengttgnd cumbersomprocesamakes it difficult
for them to plan their projects. Often all stages ofgteeesshavebeen completed but the
final decision fromcabinetdoes nottcome until manymonthslatter. Thecommission has
beenwell aware ofhow cumbersomehis process habeen, with theresult that it has
approved a number of development permits for minor variances with the plan where really a

plan amendment would have been more approptate.

The development permit applicatipmocess raises eouple ofissueswith respect to
fairness. Thefirst is thatonly a landownewho receives @opy of adevelopment permit
decision may appeal the decision,tkis often restricts appeals to those landownetls
propertieswithin 120 meters (the commission may decidecii@ulatebeyond 120metres,
and anyone may request a copy). This makes it more difficytiutdic interest groups, or
landowners who are further from the propodesielopmenbut may beaffected, to appeal.
It would be better for the legislation to state that any person may appeal.

The second issueith respect to fairnes®lates to the ability aboth the proponent and
any opponent to a development to have a fair chance to present their cases fully. For routine
development permits, the approval process is quite straightforward and does not impose any
great financialhardship onthe applicant. If the development permitrefused by the
commission, or challenged by a neighbour, a hearing may result. The applicant or the
challengers may appear without counsel and many choosesio. dmfairly routine cases,
this process does nappear tayive either party significanhdvantagealthough it may be
difficult for an opponent (whaloes not stand tbenefit fromthe development) to gétne
off work to attend the hearingHowever, ifthe issue in question isomplex,and either
party needs taetain counsel and expert witnesses, thenaggonent would be at a
significant disadvantage, because he or she can expect no financial benefit from the outcome
of the hearing to compensdia the costs oflegal and expert representations. As the
complexity of the case increases, the absence of interfending becomes a@reater
burden.

If the opponent wishes to be represented to ensure that a development not permitted by the
plan is notapprovedand hires counsdhamiliar with the NEPDA to review the evidence,
prepare theaseappear before the commissitor afive minute presentation and attend a
one day hearing, the cost may easily reach $5,000.

The entire Niagara Escarpment planning regimeseen by many landowners as
fundamentally unfairboth in the way theplan was developednd in its day to day

43 Ppatricia Gunther, personal communication, April 28, 1991.

44 Files in thiscategory includet710/D/1/91-92/167 (Toront®oard of Education),2786/D/P/84-85/104
(North York Board of Education), D/L/87-88/318 (pace), 2636/P/R/85-8@#¢&er),2823/P/C/85-86/130,
W/R/85-86/78,79,80 (Zucker), W/C/86-87/34 (Wecks Bros.)
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implementation. Ithas been criticised as being an instrument to expropnethout
compensation (often based on a incorrect or exaggerated understanttiagrestrictions

placed on landowners). It iseen as an undemocratic institutiamich has stopped
landowners from making adequateturns ontheir property investment by limiting
development potential. Landowners who developed gineperties before thAct and the

plan came into existence, and landowners just outside of the planning boundafistare

have an unfair advantage. Of course, this situation is not unique to the Niagara Escarpment
Plan.

Whether planning is seen as fair or unfair depdadgely on the viewer'set ofvalues.
Supporting good planningan beseen as part dhe individual's responsibility to society
and a method of maintaining the land and environment upon which life depends, or it can be
seen as state intervention in the landowner's management of lands and investments.

The attitudes of landowners along the escarpment concethisgissue have been
changing. While Grey County was initially the fiercest opponerh@fplan, thdormation
of the Grey Association for Better Planning demonstrates that a shétues isoccurring.
The organization's fall 1991 newsletter clearly sets out the new approach:
Therights of anindividual mayonly be considered in a framework of a society's
rights. No one person has the right to alter the environmehasd harms another
individual or the community at large. Water, aind land are part of thital

community. Individual property owners are only stewé&fds.

Nevertheless, there continue to be landowners who are as implapgolsed tdhe NEP
and NEC asver. Thepromotionalmaterialfor a new book critical of theNEC promises
the reader...

...Indisputable evidence that tNEC is biased, unfair, unjust, expensiigctatorial,
discourteous, narrow-minded, practisirffgvouritism, preventingjob creation,
harmful to the environment6,
A more extreme position is presented in a Noven®&1 advertisement in an escarpment
area paper, which states:
Others have publicly compared the NEC to a communist organization. | don't think
that analogygoes far enough.The socialist-loving, tree-huggingEC seems to
havethe power and authority of dictator, much more like theontrol Hitler had

over the German peoplé’..

Perhaps one of the reasons for the extreme reaction that the NEP set off (and continues to
generate) against planning is related to the nleadindividuals feel to participate in and
make thedecisionsthat affect their lives.Some authorgamiliar with theescarpmenbave
suggested that encouraging voluntary stewardship agreements with landofiersrisetter
promise than regulation:
... aregulatory approach denies the participaiement so importarfor human
dignity. Landowners often object as much to the process employed as to the content

45 Grey Association for Better Plannir@ridging the GAPVol 1, No 2. Fall 1991.

46 R.N. Richards,Abusesand Improprieties of theNEC, (Willowdale: Medric Ltd., 1991). Thisself-
published book idasedmostly onRichard's experienceying to get approval from the NEC forpand.
Unfortunately, the book contains many significeamorsandfew substantive examples of either abuses or
improprieties. Itdoescontain afew surprising observations such as "...although the environment is
important, it is probably better than it hagen at anyime during the past 10Gears"and"The loss of
agricultural land is largely enyth. If a nationakemergency ever aroshis land [referring to a large front
yard] ... could be converted to farmland within hours."

47 Advertisement placed by Don Gallinger in theterprise Bulletion November 6, 1991.
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of the conservation message. pfocesshat isopen andvoluntary enables at least
some positive progress to be méaée.

The author of th@bovequotation also reportthat betweem3% and 57% of property
owners contactedith significant natural features on their propertiee willing to enter
into voluntaryhandshake stewardship agreementdowever, itshould benoted that a
completely voluntaryprocesswould have anextremelypoor chance of working in current
circumstances. It would onltake one uncommitted landowner creating a subdivision to
destroy continuity oraffect waterquality. Perhapsthe lesson isthat the escarpment
program shouldhave placed greateremphasis onthe stewardship approachwhile
continuing to implement land use regulations.

There is an obvious contradiction occurring in the escarpment Btany peoplelive in
or haveacquired property irthe escarpment area precisely because of thetr of the
natural beauty thasurroundsthem. Others, whdave had a farm or property on the
escarpment in the familfjpor several generations, are deeply attached t¢atice Both of
thesegroupshave avested interest iseeingdevelopmentontrolled. It would seem then
that it would be feasible to sell a process designed to protect the land to this constituency, so
long asthe process did not depress propergjuesand so long as farmeksere able to
make a livingoff the land. However,many of the landowners who would fit in tladove
categories despise the NEC and the NEP.

If one compares the results of public opinion pollseadironmentaissueswith the lack
of support bylandownersfor restrictions ondevelopment, thecontradiction is again
stressed. Over the last few years, there is consistently high support for action to protect and
restore theenvironmentand a majority of the populatioseesitself as sympathetic to

environmentalis#P. In the author'sexperience, theelationshipbetween landuse and
development and the environmenpsorly understood byhe general public and property
land owners. Mention environmental issues, and people think of the garbage crisis, the 3 or

4 R's, water and air pollution. Few will initially mention lamske issue89 It is notalways
understoodthat even a wellcrafted loghome tastefully hidden among trees in some
escarpment valley has environmental impacts.

Although the current introduction to the plan tries to make the linkatyeeen land use
and environmental preservation, perhaps a more comprehensive and convincing justification
should beincluded in theplan, since many land owners on the escarpmeiit make
reference to the plan abmetime or other whenconsideringwhether tofurther develop
their property. This information could also be incorporated N&E& public relations and
educational material. A better appreciation of the reeglanningcould make the plan
seem less unfair and arbitranfHowever,the emotions are spowerful, the clash ivalues
fundamentaland it is doubtfulwhethersuch measurewould have any effect onthose
people who become irrational when the plan is discussed.

Democracy and Openness

48 Stewart Hilts, "SustainablBevelopmentand Private Stewardship: theandowner'sRole in Resource
Conservation" irLandscape Architectural Revieiay 1990.

49 For instance Galluoll resultspublished July 5, 1990 in tHEoronto Starshowedthat ninetyfive
percent of Canadians amencernedabout the state of the environment (73% veoncerned and 22%
somewhat concerned).

50 Tony Hill "Encountering the Countryside" ifihe New YorkerAugust 28, 198%rovides an excellent
description of the growing realization in the US of the need to institute stronger land use controls.



25

Some of the strong feelings have arisen from percepti@igheprocess is notlemocratic

and adequately open to the public. Accusations that the Niagara Escapfaneirty and
development approvarocess isindemocratiddavebeen commonplace. The commission

is accused of being undemocratic because it is an appointed rather tblectedbody.

Half of the commissionersre appointed to represent the public at large at the pleasure of
cabinet, and the other half are similarly appointed but from lists of not less than three names
submitted by each upper tier municipal government.

Ideally, perhaps, theommission could benade up of representatives elecfeain the
planing area, withperhaps a couple of commissioners represertiagprovincial interest.
Or, implementation of the plan could be delegated to the municipalidesiever,many of
the elected representatives @unty and municipal councils are on the reoworth their
opposition to the plan. It appedtat until there is a significant changevalues,either of
the above moves would lmsastrous inerms of implementing environmental planning
objectives.

But doesthe fact that the members amot elected make theommission into an
undemocratic institution? It was created by @wariolegislature,and the plarwhich the
commission implements was approved by all three parties. There are many such institutions
such asthe courts oradministrativetribunals which are appointeé@nd which have not
received the same criticisms.

Oneway toreduce thiscriticism of the commission and t@low escarpment residents
more involvementwould be to make theppertier municipal representatives intected
positions, rather then appointed from a list submittedhigyregional government. This
would not likely have adetrimental effect on the "balance™” on ttemmission because the
regional appointeelsaveoften beenvery anti-planevenwhen there wastrong support in

the area they representeéd. Another way to continue to allow regional representatibite
improving the chances that candidate commissioners are supportive of the plan would be to
select four commissioners from the eight regions, introducing competition into the selection

process:2

The commission was not set up as a hearing body, but decaed tcallow proponents
and opponents the opportunity to "present a brief synopsis of any matters you wish to bring
to the Commission's attention” (usually limitedfit@ minutes) before making its decision.
This contributes tdhe perception that it is undemocrati€or suchimportant decisions,
how can the applicant or intervenor featisfiedwith five minutes? As one applicant has
stated, "I was giveonly five minutes to speak befotbe NEC to fight for property I'd

spent ten years improving§3' The commission is in a quandary. It coalldw for longer
presentations, but then it would not have the time to make all its decisions. It could continue
as it doesnow with theshort presentations. Or abuld eliminate hearing submissions
altogether, which would make it lseen asmoving evenfurther away from a democratic
process. None of these options will win the commission a derecratic reputation The
problem is that the commission is trying to fulfil a role it was never intended to fit.

51 WhenCONE releasedts assessment of the voting patternsirafividual commissioners, one of the
regional councils was upset to see that its representative had been found to be an opponent of the plan, and
the region passed a resolution affirming its support for the ghamequestingcopies of all NEC minutes

to keep track of decisions made by their representative.

52 Currently the premier has to choose one candidate from a list of three, and if all tmatesdpport the

plan there is not much choice. Introducing competition between regions might improve telistted

to the premier. The commission's size could be reduced accordingly.

53 Advertisement placed by Don Gallinger in theterprise Bulletiron November 6, 1991.
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The development permirocess is irother respects open the public. Files may be
examineddocumentgeviewed,staff consulted, and the commission makes its decision in
public.

Timeliness

Perceptions abouhe acceptability of th&lEC's processre also influenced byhe time
taken to reach decisions. The plan approval and amendment process is, as weerlieoted
extremely slow. Thelevelopment approvgirocessachieves aurnaround of six taeight
weeksfor routine applications, which is acceptable when comparedthier planning
processes. Famore complex applications wheferther studymay be required, or for
those cases where the commission refuses to iksugermit or aneighbour appeals and a
hearing is required, the length of the process obviously increases.

Hearingsare usually scheduledithin three tofour weeks, thehearing takeglace four
weekslater, hearing officerdake one to three weeks tgsuetheir report to the minister.
The Niagara Escarpmehinit (the ministriesimplementation team) aim®er a five day
turnaround to prepare its comments ascbmmendations, which are batchetl sent to

the minister on a monthlgasis. Simple decisionsre announcedithin a monthe4 while
controversial matters may be delayed months athe minister's office. An applicant can
thereforereceive adecisionwithin four months of firstapplying, which isconsiderably
quicker than if thematterhad gone befor¢he Ontario MunicipaBoard. Amechanism
which ensureghat therewill be a decisionwithin a certain timeframshould perhaps be
added to the NEPDA in the interest of fairness. It could prawateif the ministelhas not
made adecisionwithin six months, the recommendation of the hearing officer becomes a
decision.

If the applicationinvolves a sensitivarea,such asdevelopment on or neatopes, the
commission may requirthat studies be prepared ttetermine if the application can be
accommodated. Of course,snch annstance, thenost important criterion isshether the
final decision meets planning objectives, not the timeliness.

In fact,the commission may bender too muctpressure tqrovide quickturnaround.
For example for mostdevelopment permit applicatiosent tothe City of Burlington for
comments, cityplanning staffare unable to prepare planningports for anchave them
approved under the cigglanning process befotbe NEC makes its decision. Asrasult,
city planning staff must respond directhhenasked forcomments on development permit
applications by theNEC. However, this procedure hasome to be accepted by the

Burlington city councik®

As noted earlier, the commission does not have the authority to grant or refuse consents to
create a new lots. This authority remainshatlocallevel. The commission may appeal a
consent or refuse to issue a development permit for the new lot, makingwhetuseless.
However,the commissiorhaslimited time to appealand it hasdeveloped the practice of
issuing developmentpermits if it does notappeal theconsent. A staff reportlated
Novemberl4, 1989, noted thdtdue to staff workload problemghree appeals had been
missed, and therefore three new propestiese created. Thenderlying message wasat
if the commissiordoesn't do its workwvithin the allotted time period, the development is
approved. The commission has now changed the process to allow staff to lalapetie
which is then ratified or dropped at the next commission meeting.

54 Keith Jordan, manager of development control, NEC, personal communication, January 8, 1992.
55 Gary Wade, planner, City of Burlington, personal communication, January 9, 1992.
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Conflict Resolution

The decision-making mechanisms envisioned by the NEPDA are for the most part based on
the standard adversarial model. One illustration of howAthgresupposethat therewill

be no cooperation centres on sectid which provides means of bringinigpcal official

plans into conformity with th&lEP. Section 15 allows municipalities to submitoposals

to the minister to resolve conflicts in situations where the omaihg by-law conflictawith

the NEP. Ifthere is no submission, or if tieoposal does natsolve the conflict to the
minister's satisfaction, the minister can amend the local by-law.

In the conformity efforts undertaken $ar, a cooperativapproach habeenusedwhich
resulted in agreemebetween theippertier municipalitiesand theNEC onthe required

local plan or by-law amendmer#s. However,the Act contains no provisiorclearly
empowering the minister to amend thé&seal instrumentsvhen there is agreement. The
agreement-seeking approach thasbeen favoured in practice ot alwayswell suited to
ensure preservation and enhancement of the escarp@entpromisediavebeenpursued

in some cases to achieve conformity under sectiowlise there was disagreement on the
interpretation of locaplans. Oneexample is théGrey Countydeal” in which agreement

was pursued to the apparent detriment of plan objectives, and in the author's>@pinion.

The actuaprocess fodevelopmenfpermits can end up being quiteoperative. If an
applicantsubmits adevelopment permit application whidoes notquite satisfy the plan,
staff will advise the applicant on how the application could be modified to confdimthe
plan. This could involve moving lauilding to a lessensitive portion of thsite, changing
the layout ofdriveways, ormodifying the design of a structure. Often a proposed
developmentvill be revised several timefrough such a process before it is presented to
the commission.

A personwho objects to groposeddevelopment creates conflict. Imaal areawith a
close-knitcommunity,forcing a hearing cahave significant implications. lwviolates the
widely-held notion that the property ownmay actunrestrained by outside considerations,
and may result in the plaintiff being ostracised and subjected to thrgaispierty or self.
These are significant deterrents to launching appeéashdifficulties aremosteffectively
avoided by adoption and consistent application of clearly defined decision-making criteria.

The hearings stages difie plan approvgbrocess and othe five year review havebeen
bitterly adversarial. The economic interasiglved and the fundamental conflict walues
are so intense that a mareoperativeapproach does nseem to hold promise, although it
would be very desirable.

Priority Setting

The commissionhas developed procedures for focusing othe issues of greatest
importance. For instance, applications to bonsidered at a commissianeeting are
divided by staff into separate packages. Major applicatitmich each require careful

56 Cecil Louis, personal communication, January 8, 1992.

57 The NEChadbeenusing theGrey County Official Plan as a basis for refusing to issievelopment
permits in some consenases inthe county, since the official plan was more stringent thenN&e.
Grey County was ignoring its plan at the tinamd in the commission's view, grantinmappropriate
consents, that the NE®@ould then appeal. The minister wrote to NEC on May 2, 1989 instructing the
commission to negotiate a settlement. effectthis amounted to forcindNEC to ignore theGrey Plan.
Since the NEP provides that if a local plan is more restrictive, the more resteidtirea apply, thedeal
resulted in a loosening of development restrictions.
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scrutiny because substantive issues are raised or becausvdlmpment isignificant are
separate from routine applications.  Routine applicatibmis which approval is
recommended are treated and approved batdn, although commissioners often request
that one oitwo of theroutine applications beemovedfrom the batch to beliscussed and
consideredndividually. Since 1983, theommission has sougtauthority to delegate
internally the approval of routine applicationsyt so far each applicationmust be

considered by the commission as a whéle.

To avoid being buried by the constaffibw of applicationsrequiring approval, the
commission holds regular policy meetingkere the largeissuesare examined. At these
meetings the commissiohas considered issues ranging fraecognizing heritage
resources in the plan to determining the fate of farmer retirement lots. These mmmtegs
resulted in the commission decidinginitiate plan amendments put forth proposals at
the five year review, and have changed theway the commission hears fronpotential
applicants. The commissidmasnow considered more than 50 policies pivide for
greater guidance and consistency in its decisiaking,and to identify needed changes to
the plan and to the Act.

Implementation of Decisions

The commissionissues roughly 100@0evelopmentpermits per year. Ensurinipat the
conditionsattached to thesdecisionsare properly implementedrepresents an essential
component of the planning effort. As well, the commission must ensur@etrelopment is
not occurringwithout thecommission's knowledge @pprovalandmust, if it detects any
such development, take action to ensure compliance with the legislated requirements.

Each development permit comagh standard conditions, respectitige length oftime a
permit is valid, and specifyingthat the permitwill be null and void if conditions are
breached. For typical applicationsnvolving a dwelling,there are conditions on the septic
system (suggested hige local heath unityestrictions ortree cuttingand grading, simple
site plan requirements, conditions that mustriatbefore a building permit may bhssued
by the local municipality, and a recommendation that in any landscapitkg"major trees,
speciemative tothe area €.g.cedar, maple, beechsh, birchand pine -should be used
rather then exoticspecies.”" In suchnstances, commissiostaff visit the site once
construction has begun to see if conditions are adhered to. heelimited timeavailable
to staff for inspections, the site visits are oftemsoryexaminations. Since other agencies
arealsoinvolved (e.g.the NEC builds inthe requirement that theonditions must be met
before the building permit can be issued, and the health unit gives final approval to the septic
system) any major deviation from the conditions has a gbadce of being detected. The

NEC has also hired summer students to review compliance with con8fions.

In the earlystages of plaimplementation, theommission frequently complainéiat it
lackedresources foenforcement and monitoring. A number of developméats been
discovered thaivere proceeding without permits, including a large nuclear fall-out shelter
built with 43 buried buses, and a farmer who was caught allodazagns of truck loads of
waste to be dumped on his fields.

When violations areliscovered, theommission usually treatkem veryseriously. The
owner is asked to submitdevelopment permit application. If the permiréfused by the
commission(or, on appeal, by the minister), toemner is deemed to be in violation of the

58 CresapNiagara Escarpment Program Evaluation Final Repagrage 11-9
59 Keith Jordan, personal communication, January 8, 1992.
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plan and théAct, and court action is often initiated. Tlkemmission ispatient incases
where the developments guestionwere allowedfor by the plan and the ownemsere

merely in ignorance of thproper procedure. So long e owners submit theecessary
applications once thglan's requirementare brought totheir attention, theeommission is
generally satisfied.

Frequently, violations are noticed and reportednbighbouring property owners. The
NEC'sability to enforce the plan ikmited because th&lEPDA does nogive staff the
authority to go ontgrivate property for asite inspection. The commissitras statedthat
the offence provisions of thHEPDA are insufficient. TheAct makes no provision for
offences other thathe failure to obtain a development permit. If a developirses to
comply with arestoration order, there is no fine and MEC's only recourse is to seek a
court order for restoration. If this orderignored, the landowner is in contemptaoiurt,
and can therefore be subject to court-imposed penalties.

Information Needs

For proper planning, the commission requires adequate baseline informagimuads for
decision making onindividual cases,and for identifying overall changes,ncluding
successes anfailures, thathaveimplicationsfor plan reform. Aswell, the commission
needs monitoring and reportimgtafor assessingndividual case compliancend overall
plan implementation performanceAll of these information needare interdisciplinary,
involving legalinformationsuch aghe location of approvelbts orthe provisions ofocal
plans and by-lawsenvironmental data on water qualigite classifications and resource
inventories; and social information on mattessch as historic sites andxisting
infrastructure.

Currently existing information is typically held in many different sites, includicgl
municipal offices, land registries and health units, as well as the offices of various ministries
including Environment,Municipal Affairs, Natural Resourceand Culture, and agencies
such asconservation authorities.Much of this information has never been assembled
togetherandwhat hasbeen collectedhasrarely been integrated, in part because itit&l
information gatheringhas notbeen well-enough coordinated &msurethe results are
reported in sufficiently consistent and comparable ways to allow for successful integration.

In addition to strengthening thmase for decisiomaking, betteinformation couldassist
efforts to increase publisupport forescarpment planning measures. By making baseline
and predictive information available tothe public ineasy to interpret formatgyreater
understanding of the value of planning controls might be achieved. If landowners could see
the speciatesources ofheir areasuch aghe presence of wildlife corridor or a ground
water recharge zone) they might be more likely simpport restrictions tgrotect these
resources.

The needor goodbaseline dathas notalways beemvell understood irofficial circles,
however. Inonemeeting betwee@ONE'sexecutiveand officials of Municipal Affairs in
1989, the most senior officialfeaction to the argumeftr gathering baseline information
was: "l call that beasounting. Whawill you dowhenyou know how manybeansthere
are?"

The commission has been successful in gathering information from a variety of sources in
consideringindividual applications. Theommission circulatedevelopmenfproposals to
affected agencies and obtains comments. By gathering informatioagcultural,
environmental, naturaksource and other matters and considering this information in staff
reports, the commission can often approximate an integessessment dhe impact of
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proposed development.  Moreover, the collected informatiappears tohave been
reasonably accurate. Thdravebeenvery fewinstancesvhere substantiverrors in staff
reports have required correction.

Nevertheless, theommission hasecognized the importance of developingsteonger
information base. After plan approval in 1985, plan implementation proceedédout
adequate baseline information. As fhist five year review approached, the commission,
CONE andother preservationist organizations argtieat the governmerghouldurgently
initiate the collection of baseline information, alreadynpromised byevelopment which
had occurred since the plan's approval. Amongnrthstcrucial areagor concentration are
the following:

* escarpment surface and ground water quality, including wetlands;
* habitats, wildlife and wildlife corridors;

* vegetation, forest resources;

* agricultural resources;

* density of development; and

* the interrelationships among the above components.

The commission has also recognized needs for predictions based on the information. For
instance, the NEC conducted a study to foresee the im@diceXisting lots of recordavere
developed in the Beavéfalley, to determine if additional severances could be permitted
while achieving plan objectives. Tlsemmission has donesimilar exercise in examining

its severance policies for the five year reviéw.

Therehavebeen problemgvenwhen information isavailable. One instance centres on
comments fromthe Ministry of Agriculture andFood onthe interpretation of their
Foodland Guidelines. When the commission ignored the ministry's comments (and its own
staff recommendations) anithe ministry did not appeal th&EC's decision$! the
commission began téeel that theministry's comments could not be takseriously82
This instance shows how access to information on its own will not achieve good planning, if
there is no commitment to use the information.

Cost Effectiveness of the Planning Effort

It should beobvious thatplanning forthe escarpment creates speciakds. The plan

covers a large area, deals with many jurisdictions, and is designed to yeofesignificant

natural features. Theverallescarpment program also aimshioy andprotect the most
sensitive lands. All of this costs money.

Any assessment dhe cost effectiveness of a planning effovill depend partly on the
assessor's assignmentvafue tothe resources beingreserved by the planning effort. In
the case of the Niagara Escarpmelain,some wouldfeel thatany money spenwould be
too much, others would be willing to invest substantial sums.

If it is assumedhat thepurpose andbjectives of theNEPDA are worthwhile several
guestions remain. Is the public getting its money worth? Or iprtheessnefficient, full

60 The NECprepared anumber ofbackground paperf®r the five year review. Retirement LotPolicy,
Second Dwellings, New Lots for Agricultural PurpossesjPlans of Subdivisioall deal with this issue.
61 Ministry staff explained tahe NEC that they onljiadthe resources to appe#the five or sixworst
cases across Ontario to use as examples.

62 The NEC's five year review proposals would delete reference to the foodland guidelines.
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of duplication, and wasted resources? How does its performance compare with that of other
planning regimes?

During 1973-85,the plan development stage, tB®mmission's budgetotalled $17
million.63  The costs for other government agenciekearings andthe cost of land

acquisition are not reflected in tl@mmission's budgét This cost should not be
extrapolated to other planning efforts if tN&EC model were to beisedelsewhere, as plan
development could hopefully proceed quicker, in a less adversarial and more efficient way.

The current annual budget for the NEC is over $2 million to cover operationsyatg$,
commissioners, hearing officers aadministrativesupport. In 1988-8%he ministries of
Municipal Affairs, Cultureand Communications, and Natufésources had aguivalent
of 16 full time staff working onmplementation. The total expenditure of puliliads by
the Ontario governmentfor the Niagara Escarpment program 1988-89 was $5.1
million.6> In addition,$25 million was set asiddor the ten year perio985-95 forland
acquisition.

Complying with the NEP appears to add costs to the planning efforts of local and regional
municipalities as thedeodies mustomment on development permitgnduct sitevisits,
participate in hearings, and consider plan amendments.seftier plannefor the town of

Caledon estimates that the plan requires an additional 2 staff days p&%,\wedka planner
for the City of Burlington agrees that because of the NEP an additional effort is required by

the City, but "not an overly significant commitmeft."

Added to theabovecostsare theexpenses ofive yearreviews,specialstudies and costs
borne by landowners in complyingith the plan,and burdens owther residents. The
Ministry of Housing has estimated titae revisiongroposed bythe NEC atthe five year
review will raise thecosts of a house in Toronto by $2300, atter ministrieshave
identified higher costs for roads resulting in highamicipal taxes. But there areasons

for doubts about these estima$és.

The direct and indireatostsassociatedvith the Niagara Escarpment planning effort are
fairly easy tocalculateand are often bandied about in public. But the dolidne of the
benefits that this effort provides is much more difficult to calculate. NEé shouldresult
in decreased need for expendituresefiovironmental remediationFor example, withpoor
planning groundwater is easily contaminated, services inefficiently usedd natural
resources lost.The preservation of the escarpméaais obvious benefitfor tourism and
recreationand it provides much needed "breathing space"” in Central Onti&fanmy of
these benefits are simply unquantifiable, at least not in dollars.

CONE hasargued in thepast that some of the limited resourcesavailable to the
commission argoorly allocated. For instance, the development awards prograumch

63 The figures here are from the Niagara Escarpment Commission.

64 Cecil Louis, Personal communication, January 8, 1992.

65 CresapNiagara Escarpment Program Evaluation Final Report.

66 D. Renzella, senior planner, Town of Caledon, personal communication, January 9, 1992.

67 Gary Wade, planner, City of Burlington, personal communication, January 9, 1992.

68 The author was formerly gesearchefor the nowdefunct Foundation forAggregateStudies. The
aggregate industry and MNR have been calculating the expected costs resulting from the NEP (and any other
restrictions) for many years. However, the assumptions for depletierisiing pitsandfor the increased
distances to access substitute sources are questionable.
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recognizes landowners wldevelop theirproperty with sensitivity for the environment,
sendsout mixed messages. The well-off property ownerwho builds a large house,
carefully integrating it into the landscape, igg@od candidatefor the award. The small
farmer who maintains his century home jtet way it always was receives recognition.
Nor does the landowner who leaves his or her property undeveldpedcommission has
also spent significant amounts of money raanicipal and public interesorums which
CONE felt were not in the NEC's mandate(since participants dorums were led to
understand that changes wouldrhade to the plabefore thefive yearreview) andwhich
added municipal pressure to weaken the plan. But these are relatively small matters.

Overall, isthe public gettinggood value for its money? During an Ontaridegislature
estimates hearing, thBrogressiveConservative critic on escarpmeigsues, Norman
Sterling, drew the following conclusion:

All I cansay isthat for $2 million, in terms of landuse andplanning, you are
probably gettingthe best deal anywhere inOntario with regard towhat this
commission has done for 4dunicipalities,for 440 kilometres [sic] of abeautiful

part of our province. | thinkyou are getting ondell of a deal becausgu have
some really outstanding people workifog the commission whbavebeen there a
long time. 1tell you, if they did not believe in it, they would have left a long time ago

because of the pressures and the work they p&@fout.

In the author's assessmeiie Niagara Escarpment planning effostsbeengoodvalue.
It would have been excellentvalue overthe first five years hadhe governmenproperly
undertaken implementation and the commission more closely followed the plan.

Updating

To keep up tadate, aplanning procesdike that for the Niagara Escarpmembust be
iterative, that is to say must incorporate knowledge gained frexperienceand adjust to
new information.

Learning from Experience
The NEP has auilt-in mechanisnfor learning from experiencethe review to becarried
out every five years provided for by section 17 of the NEPDA. Theldes notdefine the
purpose of the five year review, but the review may either result in the plan being confirmed
or modified. Thdirst five yearreview showsthatthis provisionhasbeen takerseriously
by the commission, andhat it has discovered much roonfor improvement. The
commission has proposed many changes, including:

» adding a purpose to the land use policies;

* requiring justification, including public need, for amendments to the NEP;

 not allowing any new mineral resource extraction areas, except for municipal pits;
defining "after uses" for pits and quarries;
including cultural heritage as a resource to be protected;
deleting provisiongor farmer retiremenlkots and tightening other provisions for
lot creation;
* tightening provisions for ponds;
« formally including the siting of the Bruce Trail as a planing objective;
» making recreational development more in keeping with the spirit of the plan; and
* further restrictingdevelopment on escarpmestbpes, linking this tahe need "to
maintain the escarpment as a continuous natural environment."

69 Hansard,First Session, 34th Parliameiiecemberl5, 1988, p.G-340. Thiigure of 440would be
correct in miles.
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These changes were prepared on the basis of 21 policy reports prepared by the commission
on issues such amunicipal official plans, density approacretirement lots,second
dwellings, infilling, plans of subdivision, contour changes, and comments received.

The commission did nawait until the five yearreview to considerimprovements to the
NEP. When either commissioners or staff identified a persistent tisstrequired further
analysis, or aew issuethat requireddetailed investigation, staff reportwas prepared for
discussion duringpolicy meetings. In some casesubcommittee was selp. These
procedureshave worked well, but they cannot beised to assesand learn from the
performance of the commissidself, as anarm's-length relationship is requirbgtween
the reviewer and the reviewed.

On occasion, stathavereported to the commissiaertaintrends in its decisiomaking
(for instance, the effect of an applicant's appearance on the outcome of their case) and
recommended means tinprove a situation. But this is oflimited value if the
commissioners have decided they do not agree with the plan and are gaiteptgainst it.
For thisreason, the ability aboththe minister andheighbouring landowners tappeal a
development permit approval is importaamhd should be broadened toclude any
landowner or public interest group. The informal checkslat@hcessuch aghe scrutiny
by CONE, the legislature and local escarpment groups have also been very important.

The commission has also done some negative learning from experigthen itignored
comments from Agriculture and Food, and there waapp®al, itook the comments much
less seriously and proceeded to allow the creation of additional lots.

New Information

Since the NEPDA's passageli73, ancevensince theplan'sapproval in 1985, there has
been a great increase in environmental knowledgd, furtherevidence of theserious
problems that confront our ecosystem. There are shifts in public priorities.welbdoes
the planning regime adopt to new information?

In thefirst five years ofthe plan, theecommission learnethat the smallscrawny cedars
along escarpment cliffaere ancientelics. In some areas these tr@ese being cut to
provide lookouts along trails or in parks. They were also being damaged by heavy traffic of
walkers and climbers. The commissiamited thescientist studying these treesnake a
presentation, so that they woulthderstandhow protection could beachieved. The
commission intends to develop policies to protect these treegiveat financialrestraints it

is unable to retain a consultant to develop such poli€ies.

On the whole it would appear that the planning process and the informal mechidwaisms
have been developed enable the commission to remain up to date.

Boundaries

There are mixediiews onthe adequacy of the Niagara Escarpmilan boundaries to
protect the resource in question. One of the key strengttne gflan is thaits boundaries
were specifically designed to protect amvironmental featuretather than following
arbitrary administrativdoundaries. Unfortunately, not enoughtloé escarpment area is
included within theboundaries othe plan to protect the escarpment's featuresvahgs
adequately. In addition, there apeestions abouhe intersection of escarpment planning

70 Cecil Louis, personal communication, January 9, 1992.



34

boundaries with the boundaries of associasnlogical features, including tli@ak Ridges
Moraine and the several watersheds which have headwaters in the escarpment area.

When Ontario municipalities and counties were set up, their boundaries were based on the
work of early surveyors who favoured straight lines placed regular distancesvpdittje
or no relation to ecological realities. The Niagara Escarpmentdiviaed among many
counties and regions, municipalities and conservation authorities. Similarly, other ecological
areas,for example watersheds in the province are oftiended among underseveral
jurisdictions. In sucltircumstances, it is difficult tensurethat consistent decisions are
made thatwill maintain the health of the areaEven ajurisdiction with exceptional
environmental commitment woufthd it a majorchallenge taaddressthe impacts that its
activities might have in other jurisdictions and keep track of those activitiesngigsbours
that may have trans-boundary impacts.

While the Niagara Escarpmerlan's boundariesre based onthe resource to be

protected, they do not encompass it sufficiefitlylt is notclear that the placontains the

critical land mass needed to maintain healthy ecosystdims. planningooundaries for the
escarpment suffered from the political backlash that occurred when the plan was announced
and two thirds of the original planniragea were removedEven acursoryexamination of

the NEP maps will show that the excluded areas include headwaters of stakays,and

other escarpment features (e.g. outlievsje removedrom the plan'sprotection,seriously
compromising the ability of the plan toeetits objectives. Those parts ofhe escarpment

area leftoutside theNEP boundariesre vulnerable to the development policies of the
municipalities whose landbutsthe NEP. Recently, therddavebeen moves by citizens to

add land back into the plan to ensure its protection.

The watershedsvolved posespecialboundary problems. Some bioregionalibts/e
arguedthat landuse planning should be onvaatershedasis. The NEP clearly takes a
different approachfocused on protectinthe natural environment of the escarpment and
lands in itsvicinity. It contains portions ofeveral watershedbut it is not designed to
protect any entire watershedHowever, there aregood reasons fowatershed-based
planning and as therovincebegins to recognizéhe advantages of developing watershed
plans, therewill be needfor the NEC to links its effortswith those centred on the
watersheds that lie in part in the escarpment planning area.

Further links beyond the existing boundaries of the NEP will be increasingly necessary as
the province responds to public pressure to establish some kind of special pleginnag
for the Oak RidgesMoraine, a similarly significant landforwhich runs east from the
escarpment.

Ensuring consistency amorayerlapping or adjoining environmentally-baspldns is
likely to become an increasingly important challerige the commission. Plans for
watersheds and for features such as the escarpment and racealikely tohavemuch in
common despite the varyingndscapeghat they are meant to protect. Each aims to
maintain natural areas, lsencerned abowvaterresources, and seek to restrict anect
development. It is therefore unlikely that then# be significant conflicts. However,there
are likely to be situationwhereneighbouring landowners under different planay face
different developmentestrictions despitbaving similarproperties. Such inconsistencies

71 The discussion here addresses only the perimeter boundaries of the NEP area. The internal boundaries of
zones in the plan, which dictate the degree of protection to be afforded to land, must also be

environmentally based. It is beyond the scope of this case study to ascertain whether these boundaries have
been appropriately applied.
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can contribute significantly tmegativepublic attitudes to environmentglanning and
efforts to avoid them are well justified.

Cumulative Effects

It is now well recognized that environmentally-enlightenptinning must incorporate
mechanisms to identify and respond to the cumulative or overall effects of existing and new
activities. Howeverthere is no agreement on a definitionanimulative effectsand no
clearly effectivemethodfor assessingcumulative effects is available toplanners and

decision maker$? As a result it is difficult to evaluate how well tNEEP hassucceeded so
far in incorporating cumulative effects considerations into its decision making.

In the discussions and conclusion of a 1985 workshoguonulative effectsgumulative
effectswere dividedinto five different classifications: time-crowded perturbations, space-

crowded perturbations, synergisms, indirect effects and niblinglthough each of these
can be an issue in land use planning, the space-crowded and nibbling efflestslgbment
are probably the most important to address on the escarpment.

The planrequiresthat "the cumulative impact of developmemill not have serious
detrimental effects on the escarpment environnferg. water quality, vegetation, soil,
wildlife, and landscape)y* This poses aonsiderable challenge since the established
decision makingprocess is not suited the task of anticipating andavoiding cumulative
impacts:

* planning approvalfor new "development” traditionallpccur on a case by case
basis;
* each severance brings with it a potential for a range of environnmaptadts,such
as:
- further development (a new dwelling and associated structures),
- the need for water and disposal of sewage,
- servicing infrastructure (hydro, road access, waste disposal),
- increased resource use (recreation, harvesting wood for heating),
- potential land use conflicts,
- habitat fragmentation and alienation,
- potential use of pesticides in gardens, conversions to exotic species, and
- clearing land to improve views;
* the abovempacts are considered byariety of agenciesand some do ndall
within the mandate of any agency and are not given consideration;
* the interactions between impacts are rarely considered; and
* each of the impacts may be minor for a single development, but when multiplied by
all other similar developments along thearp acumulative effect may be noticed,
unfortunately too late to prevent damage.

72 The Environmental AssessmeAdvisory Committee spelled out this difficulty in its review of

planning in Grey County as follows:

"The term 'cumulative effects' is presently used to describe environmental impacts of land uses in a variety of
different contexts without a clear consensus about its meaning in the specific context of Ontario's planning and
approval process. Not surprising then there is no clear understanding of the term or of appropriate, accepted
methodologies which can be used to determine cumulative effects."

- Environmental Assessment Advisory Committeéryironmental Planning and Approvals in Grey County,
December 28, 1990, p.37.

73 Canadian Environmental AssessmenResearch Council, Cumulative Environmental Effects: a
binational perspectiveworkshop proceedings(Ottawa: CEARC, 1986).
74 NEP, 2.2 General Development Criteria 1(b).
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It would be prohibitively time consuming amapensive, as well as ineffective, donduct
a cumulative impaciassessment foeach developmenproposed forthe escarpment.
Fortunately, there is aglternativeapproach to ensurinifpat the plan adequatehddresses
theissue ofcumulativeeffects. It centres on the settingaferall limits defining thetotal
development potential accepted in (parts of) the plan.. If such Wivarssetconservatively,
based on a careful evaluation of carrying capacity and potential cumulative effects, and if the
plan were rigorously followed, it should be possible tavoid degradation through the
cumulative effects of individual decisions.

To some degree, the plan's design was basedionlative effectssince itsetslimits for
development in thdifferent landuse designations. But mostunicipal official plans set
development limitsand most of these plans cannot be said to sdtisfyneed to consider
cumulative effects. Clearly more is needed than preset lidés.elopment limitanust be
based on an assessmenthd environment's carryingapacity,rather than on a planner's
vision of the ideal density for different neighbourhoods as is the case in many official plans.

In the case of the NEP, the densities are environmentally based, since the more natural an
area is the loweits development potential. However,the lot creation policies reflect the
political realities of thel980s. The provisionfor an additional lotfor a retiring farmer
reflects a societal and not amvironmental value. The acceptdensity potential is the
same for very different portions tlie escarpment. It doubtful whether the escarpment
could withstand all the lot creation potential provided for by1®&5 plan. However,more
stringent policies would not have gained the necegsaitycal support. The commission's
restrictions onnew lots proposed foithe five year review reflect a realization that the
cumulative impacts of severances under the 1985 plan would have been unacceptable.

The plan cannot realistically provider all circumstances. Cumulative effects from
anticipated development could be radically altered by variatiodevielopmenbutside the
plan's boundariesThe commissiorhasbeen concerned about the suitability aagacity
for artificial ponds on the escarpment. A new dam or atbeelopment on a river flowing
into the escarpment area could significantly affectindezidual and cumulativeimpacts of
the ponds. Even without outside perturbations, monitoring may showdhedsare having
unanticipatedcumulative effects (for instance,causing streams to become taarm, or
causing unacceptabiesk of dam breakage where ampstream dantbreaks and ruptures
others downstream).For this reason, toaddresscumulative effects solely by setting
development limitdoased on a thorough considerationpotential cumulativempacts is
insufficient, and the planning instrumesttould provide for consideration ofcumulative
effects as one of theriteria for making any decisions. Thiwould not mean that a
cumulative effects study would always be required, but it wouldlow for rejecting a
development based on such a consideration.

While the plan provides for the considerationcamulativeeffectsfor each development,
does itoccur in practice other thatinrough the mechanism of setting out patterns of
development? How often have staff recommendations and commission decisioesn
based on cumulative effects?

In the case ohewlots ordevelopmenpermitsfor the construction ofiwellings, NEC
staff comments on cumulative effects rarely appear. If the new lot is allowed pharther
the lotdoesn'thave a dwellingthe application is generally recommendedapproval. In
these instances, tlgiestion becomeshere the new loshould becreated,its size, where
the house should bbuilt on thelot, and what conditions need to be applied to protect the
escarpment.
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The commissiorhas also had tdeal with anumber of more significanievelopments
such assubdivisions, factoriesquarrying operations, and landfills. In thesstances,
cumulative effects are likely to be considered by staff in their reports. Unlike participants at
hearings beforghe Ontario MunicipalBoard underthe Planning Act, participants at

hearings under the NEPDA may argue on the basis of cumulative é¥ects.

Part of the difficulty with dealing with the issue @aimulativeeffects is that it is @oorly
understood andifficult to implement concept thaequires more research. Legislation or
plans that providefor consideration ofcumulative effects need to be accompanied by
guidancefor staff, commissioners, hearing officers, and the minister poagtically to
addresscumulative effects. As notedabove (concerning information needs), adequate
baseline data aralso needed ithe decision makers are to knomhat environmental
stresses have already resulted and what further development may safely be permitted.

Durability

If the Niagara Escarpment planning effort is being undertaken to achieve the maintenance of
the escarpment for future generations (and for its own sake), the plamocegswill need

to maintain societaupport for a long period dgime. Perhaps asconomic penalties for
preservation anahcentivesfor development are changeahd as society adopts a stronger
land ethic, therewill be lessneedfor such aregulatory framework. Buéven withthese
changes, planning will still be needed.

The plan is vulnerable in several ways.w@akcommission, hearing officers, or minister
can influence the outcome afecisions and/or policglevelopment. The&ommission's
responsibilities could be delegated tper tier municipal authorities,resulting in
inconsistentimplementation, orworse if regions or countieare hostile to the plan.
Opposition to the plan (and to planning generally) continues foumel in alarge portion
of the populace. Finally, thieve year review processallows for the entire plan to be
reconsiderecatvery fiveyears (unlesdimited terms of reference are set by tmanister),
giving frequent opportunities for attack.

At the samdime theplan has someevidentdurability. Nowthat the plan is irplace,
formally stopping the planning effort would require cabimed legislative action ta@bolish
the NEP planning area a politically contentiousove giventhat all three partieshave
consistentlygiven official support forthe planning effort. Moreover, thecommission has
shown that it is monitoring itprogressand making some dhe necessary adjustments to
keep the planning effort effective.

Despite itsvulnerabilities, theNEP may well survive. Howeverthe controversies and
political headaches have been great enough that governments are likeketyp Hesitant to
become so deeply involved in another such planning effort, despite the tremendous benefits.
This hasimportant implicationsfor the value of the Niagara Escarpment model for
application elsewhere.

The Escarpment Package

75 Local official planscould provide forthe consideration of cumulative effectsut this may not be
sufficient without anamendment tdghe Planning Act. Underthe old Pits and Quarries Control Act the

OMB has beenmunwilling to considercumulative effects everthough the Actand Provincial Aggregate
Resources Policy Statemgmbvided that the concentration of pits in an area should be examined.
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While this casestudy focuses othe planning aspects of tlowerall effort to preserve the
Niagara Escarpment, should berecalled that the Gertler report, which initially identified
the steps necessary fotect the escarpmengroposed a multi-prong approacliGertler
was convinced that landise regulation would not beenough. Accordingly, he
recommended that significatéands be acquired artlat amultipurpose park system be
established.

The escarpment package's real strengths are that the NEP follows the length of the feature
that it is designed tgprotect, thatresponsibility forthe escarpment ir the most part
brought together under one decision-makiogy, that avoidance afumulative effects is
one of the concepts on which the plan is based{taidhe plarcontains arenvironmental
vision with objectivedor aesthetics, wateguality and other natural features. But because
the plan boundaries do not include enouglhefescarpment area énsure protection and
because of the limitations of development contvatkin the planarea,the land acquisition
and park system components of the escarpment package are potentially important means of
strengthening overall protection.

Two questionsare central to evaluating thend acquisition and park system efforts: are
the necessary lands being acquit@ut],once acquired, are thh@nds beingnanaged in an
environmentally appropriate manner?

The budget allocated for land acquisition on the Niagara Escarpment was $25 awilion
aten year period. Land is also acquired through donations and with funding secured by the
non-profit sector. Irthe period up to 19902356 hectares of land ar2B.4 km ofBruce
Trail corridor were acquired. An additional'579 hectares of lands an¢37 km oftrall
corridor have been targetéar acquisition. Extrapolating from thefigures suggestthat
there is insufficienfunding to meetland acquisition targetsMeanwhile,land in private
hands may be developed. Either more money or other mechanisms will be needed. There is
also disturbing evidence that once land is acquired by the provinteagencies, the land
is not necessarily managed in emvironmentally appropriatsanner, partiallydue to the
resource mentality of the Ministry of Natural Resources and conservation authorities.

The effectiveness of the overalffort to preserve the Niagara Escarpment is therefore

compromised by the slow rate of land acquisitiand by inappropriatananagement
prescriptions for public lands.

What to Copy, What to Avoid, What to Change

The above analysis provides some grounds for adopting the Niagara Escarpment legislation
and plan as a general modelr application in similar environmentally-based planning
efforts. But it is also clear that the Niagara Escarpment approach would need adjustment to
correct evident weaknesses as well as to fit the particular circumstance of another area.

The main features of the NEPDA and NEP that are worth copying are as follows:
» The purpose andbjectives section in implementing legislatibas been very
useful in keeping the entire planning programtraick, and haveproven to bevery
valuable for lobbying and during hearings.
* The boundaries ofthe plan are largelypased onthe natural feature they are
designed tgprotect, although many importarpiortions are missing as a result of
plan area reductions.
» The development criteria cover environmental considerations, incladinglative
effects; they provide clear direction to decision-makers.



39

* The hearings processnakes involvement by neighbouring property owners
effective in routine cases, and sound recommendations generally result.

* The recognition that there isbaoaderprovincial (and eveninternational) interest

in protecting the escarpment that takes precedewmee localpriorities reflects the
responsibility to maintain a healthy biosphere.

* The built-in process for monitoring change and adjusting the plan helps ensure the
plan's long term effectiveness.

* The purchase of keyenvironmentally significantproperties by fee simple
acquisitions, donations, and easements has been crucial.

» The Conservation Land Tax Reduction program to compensate landowners in the
Escarpment Natural designation for preserving their lands has provided an important
incentive for maintaining environmental quality.

These are accompanied by liabilities to be avoided. The main problems are as follows:
» Appointments to the commission are eapibfiticized,and commissionersan be
appointed without any relevant skill or knowledge aiith a background oblatant
opposition tothe plan. Moreover, because the appointrpentesswas closed to
public scrutiny until recently, intense lobbying was needed to protect the plan.
» The process used tdevelop the planand the misinformatiorthat abounded,
resulted in harmful opposition based on an incorrect understandmgnothe plan
would affect rights and property values.

» Baseline data to evaluate the functioning of the plan were not collected.

* There were inadequate resources for enforcement.

* The plan was initially assigned to the Ministry of Municipal Affanesulting in a
conflict of interest.

* The roles and responsibilities dhe many ministries and agencigsolved in
implementing the plawere poorly defined andlistributed, resulting in conflicting
priorities and wasted resources.

» Associated parts ahe Niagara Escarpment progrgsuch asrevisions to the
forest management regulations) have yet to be implemented.

Finally there are areasherereformswould greatly enhance thelue of the Niagara
Escarpment planning approach as a mdaoelapplication elsewhere. These include the
following:

* The plan could more directly address how the continuity of the escarpiitidre
guaranteed.

* The commission should be smaller. A decision making lvdagh represents not
only local interests but aldbe provincial intereshasmerit. However,the NEC is
unnecessarily large, especially for considering routine permit applications.

» A process for ensurinthat thecommissionersare appointedased onmerit is
required. Direcklection ofcommissioners representitige areacovered by the
plan might be advantageous, as might a systhith encourages sonmmmpetition
between regions in suggesting candidates, but these options require careful review.
» The law should provide for intervenor funding in significant hearings.

» The NEPDA's requirement that locgblans must be brought into conformity
appears to be costly without much benefit.

» The commission'sindividual decisions need to be monitored to see if the
provincial interest is being met. Appealsould bdaunched by the ministevhen
needed.

* Any environmentally-based plaalso needs consistent monitoring oferall,
cumulativeeffects (based on comparisovith adequate baseline data) agsess
performance and to allow sound adjustments to provisions of the plan.
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Even with the above modifications, th€lEPDA and NEP cannot guarantee the
preservation of the escarpment. Obviously, even the best legislation and plan asvaif no
if they are ignored by thgovernment and agencies whakey it is toimplementthem, if
the decision-makingpody is composed of poorlyualified or uncommitted individuals, if
economic and other pressures to ignore the plan are simpiyrdat or ifother aspects of
the overallpreservation efforsuch asand acquisition and management are improperly
carried out.

The escarpmensuffered from these problems duritige 1987-90 period, when the
majority Liberal governmentid not see the escarpment as a priority but rather as a
problem. Withthe economidoom providing moneyor developmeniand increasing the
demand for vacation properties, compounded bgmessed farm econormherefarmers
could make a bettdiving parcelling up the land than trying to coax a decent income from
agriculture, the escarpment's future looked bleak.

That sameperiod showedhat a basicallysound planning instrument could besed by
advocates even if the government was unwilling to act. Land can always be developed; once
developed it is difficult ifnot impossible to restore to a natural state. There is therefore a
requirement for eternal vigilance. Without tblan, advocates/ould have tomonitor every
development tassessts impact on theescarpment. With the plan, monitoring is still
necessary, but only to ensure that the plan and the plaprongssare being followed and
achieving their objectives.

Conclusions

The Niagara Escarpment Plan can be seen as achieving environmental planning successfully but
with major imperfections and weaknesses. Can the model be applied in other areas of Ontario?
Governments are likely to be extremely hesitant to engage in such an extensive and political

planning exercise, unless there is extremely strong pressure t@&ddremodel would

therefore be more useful in a few specific instances, such as protecting another major natural
feature for which significant public support can be mobilized, such as the Oak Ridges Moraine,
rather than being applied as a model for each environmentally significant feature or for
comprehensive environmental planning across the province.

If the model were to beised elsewhere, itshould besignificantly amended. These
amendments would seek to ensure that the decision-makers wauddl baalified, that the

appointment process would be open to public scrdtirthat the plan developmeptocess
would be less cumbersome and more likely to gairstipport ofthe landowners it would
effect, and that the planning area would truly protect the argaeistion. Inmplementing
the modified plan, one would lodkr the up-frontidentification of baseline environmental
conditions andcollection of appropriate baseliglata,and a monitoringprocess to ensure
the plan was being properly implemented and achieving its goals.

The success of plan depends othe playersnvolved. Until economicforces truly
incorporate environmental considerations, theiflealways be the neddr anadvocate for

76 The author agrees with the assessment in E.B. PetersonGirallative Effects Assessment in
Canada: an Agenda for Action and Resedf@ttawa: Canadian Environmental Assessment Research
Council, 1987), p.16.

77 The procedure now used by the NDP government allows potential commissionerguestiened by a
legislative committee, but this is not protected by legislation.
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the plan, avatchdog organizationmostlikely made up othosewho insisted onthe need
for the plan in the first place.

There are also lessons that can be appleedss Ontario.The quality and knowledge of
commissioners hasgreat bearing on the effectiveness of the plan. Therebeen calls
for many yeardor better appointments to other planning decision-making baslies, as
the Ontario Municipal Board, whos#ecisionshave asignificant effect on the province's

landscapé8 Provincial planning legislation could provider the consideration of
cumulativeeffects in landuse planninglecisions, so that each development wawd be
considered irtotal isolationand opponents could raisesues ofcumulativeeffect. The
hearings process for planning disputes should be madeaocegssible, so thakighbours

will be more likely to file an objectionand challenge inappropriatdevelopment?
Government agencies are extremely reluctant to object to the Ontario Murogal,
because of theost and efforinvolved. Empoweringthosewho will feel the effects of
development to have a greasaty inthe decision makingvill be amore cost-effective way
of ensuring that land use planning is sensitive to the environment.

The resistance to environmentg@lanning experienced in thelevelopment and
implementation of the&lEP could havebeen reduced iseveralways. By providingfor a
public consultatiorprocess inthe development of the plan, it is likely thaany of the
misconceptions of the plan's implications could have beeidedand support fothe plan
increased® The planhasnot, after all, fulfilled the dire predictions oplan-bashers: you
can paint your house any colour you want, and property values have not plummeted. On the
contrary, in the escarpment area propeetiyeshaveperformedwell becauséuyersknow
that neighbouring propertieare limited in their development potential. Thearings
process anthe hearingpfficers appointedor the initial review of the proposedoplan were
two factors stronglyweighted against thplan, and the hearingfficers' reportprovided
unjustifiable recommendations gutting the plan, providing yet another unneeded challenge.

Broaderpolitical issueswill have to beresolved if environmentgdlanning is to succeed.
Farmers need to bmade allies in thguest forenvironmentally-based planning-or this
they will need a decent return on th&bour,and perhaps compensatifor foregoing
development, through such provisions as the purchase of development rights.

Property speculatorserve no societgburpose andoften contribute toenvironmental
degradation, but can make tremendous financial gains if the planning instrumeakis If
the financial attractiveness of property speculation were decreased througxhigtes on
capital gains on land sales or othsuch mechanisms, theressure toweakenplanning
instruments would be lessened.

78 The Canadian Environmental Law Association, Citizens for the Reform of the Ontario Mu#Bicipé)
Preservation of Agricultural Lands Society, and Women Plan Toramgtsome of the organizationshich
have advocated such changes.

79 There are aumber of changethat could bemade tothe Ontario MunicipalBoard to make it more
accessible. At present the Board has regressive cost guidatithes provisions for intervenor funding; it
can be highly intimidating to those appearing without counsel; in the past appointments have kekbeen
inspiring and boardmembers havedisplayed blatant disregard for or ignorance of environmental
considerations.

80 The development ofhe plan involved the public at many stagbst usually in a commenting or
reacting mode. Bynvolving the public indrafting futureplans by startingearly in the processwith
agreeing on objectives and principles, the strong backlash experienced by thaigdEmeavoided in the
future.
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Property taxes create a disincentive to allowing land to remain in an undevsiaipeas
the landowner must pay for the land while it produces no direct economic return. There is
in effect a double disincentive, as the municipaligpends on propertax revenuesor its
funding, so the greater the intensityd#velopment, thgreater the perceived tdbenefits
(although servicing costs may make the net benefit negative). The landalesrsa has
been partiallyaddressed bthe passage othe Ontario Conservation Land Tax Reduction
Program, which allows rebatder municipal taxes orproperty designated Escarpment
Natural.

The deteriorated environment in cities creates denf@ndlyllic escapeswithin a few
hours' driving distance, alorwith demandfor subsidised roads and energygtt to these
escapes. If our cities were better able to fulfil the rfeed¢ontact with naturehere would
be less pressure for homes and recreational properties in natural areas.

Municipal politicians have had an unrealistic expectations of the bethefitslevelopment
brings into an area. Although a development boom can create temyesdityand jobs, if
suchdevelopment is at thexpense of theesource base dhe area,and if it causes an
inefficient use of municipal services becaps®r planningvas practised, the development
boom can create dong term economicand environmental liability. Itshould also be
obvious that the cycle of econond@s followed by desperate promotion dévelopment
boomscannot be continued indefinitely, at leastt insofar aghe "development” entails
more intensive land use and more stresses on a vulnerable environment. A more sustainable
solution is needed.

The willingness of municipal governments to ignore or modify official plans to encourage
development creates a public expectation that planning documenteameto be changed.
This makesthe commission's task more difficult. It is seen as inflexible a@wdn
dictatorial. Once municipal governments begin to stick by their plans, and it becomes
accepted that plans are tofo#owed, therewill be reduced resentment against tEP or
any future such plans.

If provincial planning policyweremore environmentally enlighteneatrossthe province,
there would not besuchdramatic differentials in potential developmenbfits between
lands regulated bgnvironmentaplans such athe NEP and lands regulated byunicipal
official plans. Thiswould help reduce the landowner's perception thalNtBE orsimilar
plans create economic injustice. In addition, ifamty achieve a fewNiagara Escarpment
type plans spreadcrossOntario, with rampant and inappropriatievelopment irbetween,
we will not have accomplished a significant environmental objective.

More consistenenvironmental concern iplanning would also redugmlitical disputes.
If municipal official plans andprovincial planning policies paid greater attention to
environmental considerations, logalanswould less often conflict with environmentally
based plans. Sudonflicts give local councillors the argumenhat their ability to plan is
being interferedwith as their decisionsare frequently overturned or challenged by the
higher planning authority.

Alternative means to strengthen and diverdibgal economies need to beund which
complement or do not conflistith environmentalplanning. TheNEC recognized this
when it initiated an amendment to the plan to encourage the establishmiesd @ind
breakfast and farmvacationestablishments; but more is needed. At the s@me it is
important to give due recognition to the benefits, including economic benefits, of
environmental protectionWhile opponents ofthe NEP often raise thealarm with
predictions of increasedosts due tahe plan, theeconomic benefitof, for example,
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protecting water supplies, wildlife and scenic landscapes, encouraging tourism, and
providing for recreation remain unquantified.

The Niagara EscarpmeRtan is intended to ensure protection of thieseefits, and it
does addresthe issue ofcumulativeeffectswhich threaten to degrade escarpmeaites,
but with mixed results. At present, cumulative effectsaaldressed by settirdgvelopment
densities based oaenvironmental criteriaand by providingthat the cumulativeeffects
argument may be raised by planning staff, commissioopmnents omtervenors. This
is insufficient. Development limits based on conservatively estimated carrying capacities are
required, and these need to be regularly re-examined in light of consistaulativeeffects
monitoring. In turn, such monitoring requires mooenpleteand better integrated baseline
data than are now available.

While a modifiedmodel of the Niagara Escarpmdpian could beused inother areas,
proponents of such a planniegerciseshould beaware that itwill take much workover
many years, during whictime developmentontinues. Once mew plan is inplace,some
form of continued vigilance is still required to ensure proper implementation.

At present, it appears that provincial and municipal politicians wapishse to such
a proposal, basethrgely on thehistory of the Niagara EscarpmerRlan. This is
unfortunate. A second sugilan could most definitely bemplemented more efficiently
with much less public acrimony or political pain. There is now much greater appreciation of
the need and urgency for environmental plaifkere is alsdhe experience of the Niagara
Escarpment Plan to build upon.

In the Niagara Escarpmertse, a merdandful of individualswere instrumental in
ensuring the plan's implementation. Any area of great environmental significance can surely
count onsuch support.The difficulty is in translating the work of committed individuals
into strong public pressure forspecial planning mechanisms #&zhieve preservation.
Would suchenergy be bettespent seeking other mechanisms pi@vide for greater
environmental protectioacrossthe board? Theury is still out. There is naoubt that
planning across Ontario needsktecome more environmentally enlighteneBut nature
suggests that a diversity of approaches might offentbst chances aduccess. Whether
the preferred approaches include adoption of Niagara Escarpmenléyyseforspecial
areas, orest on amendments and other reformreate an environmentally-enlightened
Planning Act the case of the Niagara Escarpment Plan offers a wealth of useful lessons.



