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E N D O R S E M E N T 
 
 
 
 
[1]      The defendant applicants, the Ontario Realty Corporation (“ORC”) and Her Majesty the 
Queen, In Right of Ontario, as represented by the Chair of the Management Board of Cabinet, 
bring this application for a declaration that the summons issued by Justice of the Peace Donovan 
Robinson on July 23, 2002 (the “Summons”), be quashed and declared null and void.  The 
applicants also seek an order abridging the time for service of their notice of application pursuant 
to Rules 2 and 3 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 and an order validating 
service of their notice of application in accordance with Rule 16. 

[2]      The Summons was issued after David Robert Sanford laid an information (the 
“Information”) before Robinson J.P., in which he swore that he had reasonable and probably 
grounds to believe that the ORC, on or about July 23rd, committed the offence of “failing to 
conduct a proper environmental assessment before disposing of a property of Parts 1-17 and 19-
24, Plan 65R-24320, being Part of Lots 1, 2, and 3, Concession 10, Town of Markham” (the 
“Property”) contrary to s. 38 of the Environmental Assessment Act, R.S.O. 1990, c. E.18 [EAA].  
The facts leading up to the laying of this Information are described in greater detail below, but 
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essentially the applicants submit that the Summons was improperly issued and amounts to an 
abuse of process that should be quashed. 

PRELIMINARY PROCEDURAL MATTERS 

[3]      With respect to procedural matters including time, service, the territorial jurisdiction of 
the court to hear this application, proceeding under the penalty provision of the EAA, and a lack 
of detail regarding the alleged offence in the Information, I am of the opinion that any such 
irregularities may be cured by amendment or an order for particulars.  In particular, the authority 
of the court with respect to Rules 2 and 3 has been clearly established over the years, and it 
would not be in the interests of justice to set aside or delay these proceedings from moving 
forward on their true merits because of these issues. 

[4]      As the Information was laid and the Summons issued under the Provincial Offences Act, 
R.S.O. 1990, c. P.33. [POA], the applicants bring their application to quash under s. 140(1) of 
the POA or, in the alternative, s. 36 of the POA.  Section 36 of the POA permits parties to bring 
a motion to quash an information or certificate for a “defect apparent on its face”: 

36 (1). An objection to an information or certificate for a defect 
apparent on its face shall be taken by motion to quash the 
information or certificate before the defendant has pleaded, and 
thereafter only by leave of the court. 
(2). The court shall not quash an information or certificate unless 
an amendment or particulars under section 33, 34 or 35 would fail 
to satisfy the ends of justice.  

[5]      According to the definitions provided in s. 1(1) of the POA, however, the word "court" in 
this section means the Ontario Court of Justice, not the Superior Court.  In light of the fact that s. 
36 falls under Part IV of the POA, which deals with the “trial and sentencing” of provincial 
offences, it is clear that a motion to quash under this section would have to be made before the 
provincial court seized of the prosecution. 

[6]      Subsection 140(1) of the POA, on the other hand, states: 

140.(1) On application, the Superior Court of Justice may by order 
grant any relief in respect of matters arising under this Act that the 
applicant would be entitled to in an application for an order in the 
nature of mandamus, prohibition or certiorari. 

[7]      To my mind, the distinction that can be drawn between these two provisions goes some 
distance in addressing the respondent’s argument (relying on R. v. Webster, [1993] 1 S.C.R. 3 
and R. v. Whitmore (1989), 51 C.C.C. (3d) 294 (Ont. C.A.)) that an application to quash its 
Summons should not be brought before the Superior Court at this point.  While s. 36 grants the 
provincial court the authority to quash an information or certificate prior to taking the 
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defendant’s plea, s. 140(1) “does not confer a right to prerogative relief.  Rather, it provides a 
statutory basis to bring an application for prerogative relief” before the Superior Court of Justice: 
Toronto (Metropolitan) Licensing Commission v. Brass Rail Tavern (Toronto) Ltd. (1999), 1 
M.P.L.R. (3d) 215 at para. 15 (Ont. Gen. Div.) [Brass Rail].   

[8]      I also agree with Then J. when he further states in Brass Rail at paras. 15-16: 

My interpretation of the section is that the applicant must still 
establish an entitlement to any extraordinary prerogative relief that 
a superior court may properly grant in relation to a matter before 
an inferior court.  

Generally, such prerogative relief is only available from a 
supervisory or reviewing court where the inferior court has acted 
outside its jurisdiction.  Even in the event of jurisdictional error, 
relief does not issue as of right.  It remains a discretionary 
remedy.  As Houlden J.A. stated in the extradition case, Re United 
States of America and Smith (1984), 10 C.C.C. (3d) 540 (Ont. 
C.A.) at 563:  

Certiorari and prohibition will undoubtedly lie 
against a county court judge acting as an extradition 
judge, if he commits an error going to 
jurisdiction.  Nevertheless, certiorari and 
prohibition being discretionary remedies, a superior 
court should refuse to issue them where other 
remedies are available. 

[9]      In Re DeFrancesco and Mladendoff (1997), 34 O.R. (3d) 464 (Gen. Div.), Justice 
O’Driscoll of this court granted an application to quash a summons pursuant to s. 140(1) of the 
POA, on the basis the justice of the peace could not have been satisfied that the applicant had 
any evidence that was material, relevant or necessary to the proceedings.  Likewise, in Ontario 
(Ministry of Labour) v. Intracorp Developments (Lombard) Inc., [2002] O.J. No. 1209 (Sup. Ct.) 
[Intracorp], Justice Archibald also granted an application for certiorari against a Justice of the 
Peace’s order for costs when the J.P. clearly did not have the jurisdiction to make such an award. 

[10]      In light of these cases and the wording of s. 140(1), I am satisfied that an application for 
prerogative relief to quash a summons issued under the POA may be rightfully brought before 
the Superior Court of Justice at this stage in the proceedings.  Whether the application will 
succeed on its merits, on the other hand, is a different matter.  To address that issue, I turn first to 
the background facts of this case and then to the applicable law.  

BACKGROUND FACTS 
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[11]      The ORC is an agent of the Management Board Secretariat (“MBS”) of the provincial 
government and is responsible for the management and disposition of real property assets of the 
Province of Ontario. 

[12]      Pursuant to Part II.1 of the EAA, the ORC’s undertakings are subject to their own class of 
environmental assessment approval, namely the Class Enviromental Process for ORC Realty 
Activities, O. Reg. 3540/92 [ORC Class EA or Regulations], which I understand is being or has 
recently been revised.  By the terms of this class approval, eligible ORC undertakings are exempt 
from the requirement of obtaining individual approval under the EAA, provided that the ORC 
complies with the terms of its Class EA. 

[13]      On March 31, 1999, MBS entered into an agreement to sell the Property described above 
in paragraph 2, which comprises approximately 170 acres of land in Markham near the Rouge 
River valley, to the Catholic Cemeteries-Archdiocese of Toronto (“CCAT”).   

[14]      William Gerrard, the ORC’s General Manager – Environment and Cultural Heritage, 
Asset Review/Property Preparation, states in his affidavit that the ORC then proceeded to have a 
“Consultation and Documentation Record” for the Property sale prepared by an independent 
environmental services company, consistent with its environmental assessment obligations.  This 
report was received by the ORC on October 15, 2001. 

[15]      Mr. Gerrard further states that the consultation process associated with the environmental 
assessment led to the development of a “consensus” amongst stakeholders regarding the 
environmental features of the Property.  According to Mr. Gerrard, these stakeholders included 
the Ministry of Natural Resources, the Town of Markham, the Toronto and Region Conservation 
Authority (“TRCA”), the Rouge Park Alliance, and other groups and individuals.  Mr. Gerrard 
states that the Rouge Park Alliance comprises representatives from municipalities, provincial and 
federal governments, and other stakeholders, including an environmental group, Save the Rouge 
Valley Systems Inc. (“Save the Rouge”). 

[16]      Following the consultation process, the ORC and TRCA negotiated four conservation 
easement and restrictive protection covenant agreements to address certain environmental 
features.  According to the Mr. Gerrard, these protection agreements were registered on the title 
of the Property before it was conveyed to CCAT. 

[17]      The ORC also retained the services of a licensed and independent archaeological 
consulting company to conduct a three-stage archaeological assessment of the Property and 
confirm the existence of a Middle Iroquoian period village on it.  As a result of these studies, Mr. 
Gerrard states that the ORC requested that CCAT and the Ontario Heritage Foundation enter into 
an archaeological resources protection agreement to protect and preserve the archaeological 
resources located on the Property.  This protection agreement was also registered on the title on 
July 16, 2002. 
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[18]      In addition to the archaeological resources protection agreement, the ORC has also 
secured a heritage agreement with respect to built heritage features and resources on the 
property.  This agreement was negotiated between CCAT and the Town of Markham. 

[19]      The sale of the property closed on March 28, 2002. 

[20]      Despite Mr. Gerrard’s assertion that the ORC has complied with its legal requirements 
through a positive and constructive dialogue and consultation process, and that the 
environmental features, archaeological and heritage resources on the Property have been 
protected by agreements registered on title, both sets of submissions suggest that opposition to 
the sale has been persistent throughout much of the sale process. 

[21]      On October 25, 2000, for instance, during the course of the ORC’s environmental 
assessment process, two environmental groups submitted “bump-up” requests to the Minister of 
the Environment.  Both the Canadian Environmental Defence Fund (now known as 
Environmental Defence Canada (“EDC”)) and Save the Rouge requested that the Minister 
upgrade the environmental assessment for the Property from a Category “B” assessment to a 
more rigorous procedure, which they submit was required by the ORC Class EA. 

[22]      The Minister of the Environment refused these requests on May 3, 2001.  According to 
Mr. Gerrard, the Minister’s reasons for this refusal stated, “a decision has been made that an 
individual assessment is not warranted at this time.” 

[23]      In February 2001, EDC and Save the Rouge made an application under s. 74 of the 
Environmental Bill of Rights, 1993, S.O. 1993, c. 28 [EBR] alleging that the ORC had sold 
environmentally significant lands in several areas, without adequately fulfilling the requirements 
of the Regulations.  This application prompted an investigation of the matter by the Ministry of 
the Environment.   

[24]      Although the Ministry’s EBR investigation ultimately did not show that the ORC had 
conducted the wrong category of assessment prior to the sale of the Property, this investigation 
was not completed until September 27, 2002.  According to the Ministry’s EBR investigation 
summary, however, the EBR applicants were notified of this delayed reporting date at the end of 
May, 2002.  The investigation summary also states that the delay was partially attributable to the 
Ontario Public Service Employees Union labour dispute in 2002 and a lack of response from the 
applicants to a request for additional information concerning the precise location of the targeted 
ORC lands.  Mr. Donnelly, on the other hand, states that he only received a copy of this report in 
January 2003. 

[25]      On January 14, 2002, Save the Rouge submitted a second bump-up request to the 
Minister of the Environment.  Mr. Donnelly states in his affidavit that this request was made as a 
result of a notice in the Toronto Star newspaper notifying the public that “cemetery use” had 
been added to the existing zoning permit, which had previously only allowed the Property to be 
used for agricultural, conservation and park uses.  According to Mr. Donnelly, this notice 
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followed the ORC obtaining a rezoning order pursuant to the Planning Act, R.S.O. 1990, c. P.13 
on December 19, 2001. 

[26]      The Minister of the Environment refused Save the Rouge’s second bump-up request on 
March 18, 2002.  According to Mr. Gerrard, the basis for this decision was that an individual 
environmental assessment was not warranted.  The Minister’s refusal letter also stated in that the 
ORC had appropriately followed the requirements of the approved Category “B” planning 
process under the ORC Class EA and had provided opportunities for public consultation. 

[27]      In February of 2002, Mr. Donnelly, who is the former Executive Director and current 
Legal Director of EDC, met with concerned residents and environmentalists to discuss their 
concerns about the proposed sale of the Property and its conversion into a cemetery.  In 
particular, Mr. Donnelly asserts that those in attendance at this meeting were concerned about 
potential contamination of the Rouge River by pathological waste seeping from buried bodies 
into the water table.  Others at the meeting apparently voiced concerns about the development of 
the Property due to its cultural importance as the site of a Huron village between 1300 and 1400. 

[28]      It was at this point that Mr. Donnelly states that he was asked about what could be done 
to address the situation and concerns about the perceived inadequacy of consultation and the 
potential inadequacy of the environmental assessment. 

[29]      Mr. Donnelly, who was not yet a qualified lawyer at the time, states that he advised those 
attending the meeting that a judicial review of the Minister’s decision might not be an effective 
remedy after title to the Property had been transferred.  Those in attendance at the meeting, 
according to Mr. Donnelly, were unsure when the transfer of title was going to take place or if it 
had already taken place.   

[30]      Mr. Donnelly further asserts that he suggested that a cost-effective and efficient legal 
approach might be to seek a private prosecution of the ORC based on non-compliance with 
statutory obligations under the EAA and ORC Class EA.  After the meeting, Mr. Donnelly states 
that he conducted some research and discovered what he believed to be two breaches of the 
Regulations, namely: (1) an inadequate analysis of the potential environmental impact of a 
cemetery on the Rouge River and its watershed; and (2) no consultation with Aboriginal 
interests, tenant farmers or environmentalists, all directly affected groups, as required by ss. 2.1.2 
and 3.2 of the ORC Class EA.  These provisions state as follows: 

2.1.2 Category B Undertakings 

[…] 

For Category B undertakings, contact and consultation with 
directly affected parties is required. In addition, a record of 
consultation activities, issues identified and resolved, and any 
necessary mitigation measures, must be prepared.  This will take 
the form of an internal file entitled the Consultation and 
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Documentation Record, retained by MBS, but kept available for 
public examination upon request.  If there are objections, and these 
cannot be resolved through discussion, further analysis, or design 
modifications, a bump-up may take place (see Section 7.3). 

[…] 

3.2 Various “Publics” to be Consulted 

It is important to remember that there is no single "public", but 
rather a number of "publics" that may wish to participate in a 
public consultation program. In the context of the Class EA 
process, public consultation generally entails some degree of 
interaction with the following publics: 

o The General Public: individual members of the public who 
may be affected by or interested in a particular undertaking; 

o Non-government Organizations (NGOs) and Special 
Interest Groups: public and private interest groups whose 
mandate or interest pertains to the undertaking; 

o Aboriginals: Aboriginal organizations, as well as 
individuals, either living in the vicinity or having an 
interest in the undertaking; 

o Government Review Agencies: provincial and federal 
government agencies, and municipalities, which have an 
interest in an undertaking, and/or which have been 
designated to review EA documentation. A list of typical 
review agencies is included in Appendix 2; and 

o The Client Agency: the agency requiring the services of the 
MBS Realty Group. 

[31]      It was with respect to the latter of these alleged offences that Mr. Donnelly came into 
contact with Mr. Sanford, the informant in this case, who is a liaison for the Huron Wendat 
Nation.  The Huron Wendat Nation is apparently the only First Nation claimant to the village site 
and any human remains on the Property.  Mr. Donnelly then proceeded to assist Mr. Sanford, 
Ms. Carroll Gair (a tenant living on the Property) and others in the preparation of the private 
prosecution, which Mr. Sanford laid on July 23, 2002. 

DISPUTE RELATING TO THE INFORMATION AND SUMMONS 
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[32]      The applicants submit that the conduct of Mr. Sanford in initiating the private prosecution 
was frivolous, oppressive and vexatious, and amounted to an abuse of process.  This allegation 
focuses on the motive of the informant and his advancement of this prosecution in the face of 
repeated vindications of the ORC’s compliance with its statutory and regulatory obligations prior 
to the sale of the Property. 

[33]      The applicants further submit that the informant deliberately failed to disclose material 
information to the Justice of the Peace, and that this failure also resulted in an abuse of process.    
This submission is based on Mr. Sanford’s alleged withholding of material information relating 
to the ORC’s involvement in the sale of the Property from J.P. Robinson when obtaining the 
Summons. 

[34]      In short, the applicants allege they have fulfilled their obligations under the ORC Class 
EA, and that all of respondent’s attempts to derail the sale have only served to support the 
applicants’ position.  As a result, the applicants submit that it was misleading to characterize the 
ORC’s response to opponents’ concerns as “inaction” before the J.P., and is an abuse of process 
to seek success now under the POA where they have failed in the past. 

[35]      Mr. Sanford responds to these submissions by arguing that there has been no abuse of 
process in these proceedings.  To the contrary, the respondent submits that Mr. Donnelly’s 
affidavit description of the laying of the Information demonstrates the appropriate working of the 
private prosecution procedure under the POA.  To argue that Mr. Sanford should be barred from 
bringing a claim under the POA is to ignore that this is a discreet proceeding from the bump-up 
requests and EBR application. 

[36]      Although the trial court misplaced the tape of Mr. Sanford and Mr. Donnelly’s interview 
with J.P. Robinson, the respondent submits that Mr. Donnelly’s sworn testimony also establishes 
that the information alleged by Mr. Gerrard to have been withheld from the J.P. (especially the 
requests for bump-ups and the application for an investigation under the EBR) was submitted to 
the J.P. and formed part of the record considered prior to the issuing of the summons. 

[37]      The affidavits of Mr. Donnelly and Mr. Sanford also attest to their belief that the ORC at 
no time engaged in the required consultation with relevant native persons before the sale of the 
Property.  Although Mr. Gerrard claims that the ORC’s archaeological consultant toured the 
Property with Barb Harris, a Six nations Band Councillor, on April 19, 2001 and with Mr. 
Sanford on April 19, 2002, Mr. Donnelly disputes the claim that these efforts amounted to a 
valid “consultation” within the meaning of the ORC Class EA.   

[38]      First, Mr. Donnelly notes that Mr. Sanford did not meet with the ORC’s archaeological 
consultant until after the sale of the Property had closed.  Furthermore, there is no record of any 
meaningful consultation having taken place with Mr. Sanford or the Huron Wendat Nation in the 
Consultation and Documentation Record.  Finally, Mr. Donnelly states that Ms Harris is not a 
representative of the relevant First Nation with respect to this Property.  Her tour was not given 
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as part of the ORC’s efforts to fulfill its obligations under the Regulations and is not referenced 
in the ORC’s Consultation and Documentation Record. 

[39]      In short, the respondent argues that he properly exercised his right to lay an information 
under s. 23(1) of the POA and that J.P. Robinson exercised his jurisdiction in accordance with 
the authority granted by s. 24(1) of the POA.  These provisions state: 

23. (1) Any person who, on reasonable and probable grounds, 
believes that one or more persons have committed an offence, may 
lay an information in the prescribed form and under oath before a 
justice alleging the offence and the justice shall receive the 
information. 

(2) An information may be laid anywhere in Ontario. 

24. (1) A justice who receives an information laid under section 23 
shall consider the information and, where he or she considers it 
desirable to do so, hear and consider in the absence of the 
defendant the allegations of the informant and the evidence of 
witnesses and, 

(a) where he or she considers that a case for so doing is made out, 

(i) confirm the summons served under section 22, if any, 

(ii) issue a summons in the prescribed form, or 
(iii) where the arrest is authorized by statute and where the 

allegations of the informant or the evidence satisfy the 
justice on reasonable and probable grounds that it is 
necessary in the public interest to do so, issue a warrant 
for the arrest of the defendant; or 

(b) where he or she considers that a case for issuing process is not 
made out, 

(i) so endorse the information, and 

(ii) where a summons was served under section 22, cancel 
it and cause the defendant to be so notified. 

[40]      Having considered the background to this application, I turn now to the legal test for 
quashing a summons issued under the POA. 

AVAILABILITY OF CERTIORARI TO QUASH A SUMMONS UNDER S. 140  

20
03

 C
an

LI
I 4

44
77

 (
O

N
 S

.C
.)



 

 

 
 
 
 

Page: 10 
 

 
[41]      Certiorari is a discretionary prerogative remedy available to supervise the conduct of 
lower courts only in limited circumstances.  As noted by Justice Then in Brass Rail, supra and as 
Justice Archibald recently stated in Intracorp, supra the standard of review for an order or 
certiorari made pursuant to s. 140 is that of jurisdictional error.  As Archibald J. further noted at 
para. 23, “Errors of law do not necessarily constitute a jurisdictional error.  There is no remedy 
by way of prerogative relief when an inferior court acting within its jurisdiction makes an error 
of law.”  See also Ontario (Ministry of Labour) v. Ivaco Inc. (2001), 53 O.R. (3d) 675 (Sup. Ct.). 

[42]      The applicants submit that certiorari is available under s. 140 of the POA to preserve 
order in the legal system by preventing both excesses and abuse of power: see St. Lawrence 
Cement Inc. v. Ontario (Ministry of Transportation), [1991] O.J. No. 438 (Gen. Div.).  They then 
invoke several cases involving stays of proceedings to argue that “abuse of process” also 
provides a basis upon which to quash a summons: see R. v. Jewitt, [1985] 2 S.C.R. 128, R. v. 
Miles of Music Ltd. (1989), 74 O.R. (2d) 518 (C.A.) and R. v. Rogers, [1995] O.J. No. 3114 
(Gen. Div.).  An abuse of process was defined by Dickson C.J.C. in Jewitt at 136-37 as arising 
“where compelling an accused to stand trial would violate those fundamental principles of justice 
which underlie the community's sense of fair play and decency.” Abusive proceedings were also 
described as those that were otherwise “oppressive or vexatious.”  Justice Dickson, however, 
also noted that “this is a power which can be exercised only in the ‘clearest of cases’.” 

[43]      Although “abuse of power” and “abuse of process” are discrete legal doctrines describing 
somewhat different concerns for the administration of justice, the respondent appears to accept 
that certiorari may also be available to remedy an abuse of process, at least where there has been 
“a breach of the rules of natural justice by the inferior tribunal.”  The respondent refers to R.E. 
Salhany, Canadian Criminal Procedure, 6th ed.  (Aurora, Ont.: Canada Law Book, 2002) at para. 
10.270 for this principle. 

[44]      Upon consideration of these cases, and also in light of the Supreme Court of Canada’s 
decision in Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 
982, I am willing to accept that an abuse of process may provide an acceptable basis upon which 
to quash a summons and information issued by a justice of the peace.  With respect to the 
pragmatic and functional approach specified by Justice Bastarache, and bearing in mind the 
purpose and functioning of the POA, the appropriate standard of review in this case is that of 
correctness.  If the Justice of the Peace is found to have not had the legal authority to grant the 
Summons, or has breached the rules of natural justice in doing do, the court will be in a position 
to exercise its discretion to quash the J.P.’s decision. 

[45]      Several other considerations must also be taken into consideration in the exercise of my 
discretion to quash 

[46]      For instance, the courts have made it clear that certiorari should not be ordered if other 
remedies are available.  The rationale for this rule, as Justice Then outlined at paras. 18-19 of 
Brass Rail, is that the courts must be careful to avoid encouraging premature applications for 
relief. 
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[47]      Subsection 141(3) of the POA articulates this principle.  It states that “No application 
shall be made to quash a conviction, order or ruling from which an appeal is provided by this 
Act, whether subject to leave or otherwise.” 

[48]      Circumstances in which the ordering of particulars or granting of an amendment would 
suffice to clarify legal imprecision or factual ambiguity provide another example of when 
quashing would be inappropriate.  As noted above, s. 36(2) of the POA specifies that the court 
“shall not quash an information or certificate unless an amendment or particulars under section 
33, 34 or 35 would fail to satisfy the ends of justice.”   

[49]      In light of the breadth of the POA’s curative powers under these provisions, it is logical 
to infer that only narrow grounds exist for quashing under s. 36, to say nothing of quashing 
pursuant to s. 140(1) before the proceeding is effectively under way.  As Justice Osler stated in 
R. v. J.F. Brennan & Associates Ltd. (1981), 61 C.C.C. (2d) 1 (Ont. H.C.), the POA “obviously 
presents a built-in bias in favour of amendment over quashing and leaves it to the Court to 
consider whether or not this can be done without injustice.” 

[50]      Similarly, Justice August held in R. v. Doukas, [1996] O.J. No. 1705 at paras. 21 and 24 
(Prov. Div.) that: 

[D]efective informations, and certificates are not to be quashed, 
except in unusual circumstances.  

[…] 

It is therefore clear that defects in language do not make 
information and certificates void.  The only basis for quashing an 
information or certificate is a failure to relate to an offence known 
to law or an amendment would cause prejudice to the defendant 
that cannot be removed whether by an adjournment or other 
means.  This would create a nullity and under these circumstances 
the [court] would be justified, in order to prevent an injustice, to 
quash the information or certificate. 

[51]      This reasoning is consistent with that of the Supreme Court of Canada in R. v. Moore, 
[1988] 1 S.C.R. 1097.  In this case, dealing with the quashing of an information brought under 
the Criminal Code, R.S.C. 1985, c. C-46 for failure to allege a material averment, Dickson C.J.C. 
stated at 1126: 

If the document gives fair notice of the offence to the accused, it is 
not a nullity and can be amended under the broad powers of 
amendment s. 529 [now s. 601] gives to the courts.  Only if a 
charge is so badly drawn up as to fail even to give the accused 
notice of the charge will it fail the minimum test required by s. 
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510(2)(c) [now s. 581(2)(c)].  A charge that is this defective would 
have to be quashed. 

[52]      Lamer J. adopted Justice Dickson’s discussion of this point in his own reasons for the 
majority in Moore at 1128:   

Since the enactment of our Code in 1892 there has been, through 
case law and punctual amendments to s. 529 [now s. 601] and its 
predecessor sections, a gradual shift from requiring judges to quash 
to requiring them to amend in the stead; in fact, there remains little 
discretion to quash.  Of course, if the charge is an absolute nullity, 
an occurrence the conditions of which the Chief Justice has set out 
clearly in his reasons, no cure is available as the matter goes to the 
very jurisdiction of the judge.  ... But, if the charge is only 
voidable, the judge has jurisdiction to amend.  Even failure to state 
something that is an essential ingredient of the offence (and I am 
referring to s. 529(3)(b)(i) [now s. 601(3)(b)(i)]) is not fatal; in 
fact, it is far from being fatal, as the section commands that the 
judge "shall" amend.  [Emphasis added.] 

[53]      Although R. v. Moore was a case dealing with quashing under the Criminal Code, in light 
of the fact that the POA is a penal law containing similar amendment provisions, the Supreme 
Court’s comments are helpful in understanding how to approach quashing under the POA.   

[54]      Section 141(4) of the POA also states that: 

On an application for relief in the nature of certiorari, the Superior 
Court of Justice shall not grant relief unless the court finds that a 
substantial wrong or miscarriage of justice has occurred, and the 
court may amend or validate any decision already made, with 
effect from such time and on such terms as the court considers 
proper. 

[55]      As Justice Archibald noted in Intracorp, supra, there is a dearth of jurisprudence as to the 
meaning of the proviso “substantial wrong or miscarriage of justice.”  As a result, Archibald J. 
turned to his dictionary to analyse this phrase and concluded as follows at para. 29: “It would 
seem clear that the Legislature's use of the adjective substantial to modify the noun ‘wrong’ is 
for the purpose of expressing the notion that certiorari should not be granted for trivial or 
inconsequential wrongs.”   

[56]      To my mind, it is not clear why such a proviso was needed in the POA, given the already 
high standard of review on application for certiorari.  But I take it that – if anything – s. 141(4) 
only serves to emphasize the height of that bar or to raise it, rather than lower it. 
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[57]      In case at bar, a trial is set for the end of September.   

[58]      On the basis of the evidence as stated, and upon considering the submissions of counsel, I 
am satisfied that there was no intentional misleading of the Justice of the Peace at the time the 
Information was laid on July 23, 2002. 

[59]      The procedure adopted by Mr. Sanford, i.e., the laying of an information and request for a 
summons, is a right granted to him by the POA.  Although the option of applying for judicial 
review of the Minister’s refusals to “bump-up” the environmental assessment on May 3, 2001 
and March 18, 2002 may have been available to Save the Rouge and EDC, this option was not 
exercised, allegedly by reason of its cost.  In any case, the sale of the property closed on March 
28, 2002. 

[60]      The essence of the complaint as set forth in the Information is that the applicants did not 
comply with ss. 2.1.2 and 3.2 of the ORC Class EA in conducting their environmental 
assessment of the Property.  Although the respondent’s Information stated this offence more 
broadly,1 and only alleged that this offence was contrary to the “offence” provision in s. 38 of the 
EAA,2 this application has clarified the nature of the respondent’s private prosecution.   

[61]      To my mind, this Information was not so badly drawn up as to fail to give the accused 
notice of the charge or otherwise cause such prejudice to the applicants as cannot be cured by 
amendment. 

[62]      With respect to the allegation of abuse of process, I am not convinced that the case at bar 
presents appropriate circumstances in which to exercise my discretion to quash the Summons.  I 
state this for several reasons. 

[63]      First, there is the respondent’s allegation that there has been no abuse because the ORC 
failed to consult with the Huron Wendat Nation, which designated him as its representative in 
matters relating to the Property.  While the evidence supports that other consultations took place, 
as set forth in the Consultation and Documentation Record, it is less compelling on the issue of 
the Aboriginal consultation required by s. 3.2 of the ORC Class EA.  Without deciding the 
matter, which will be for the trial judge to determine, I am of the opinion that the respondent had 
a reasonable basis for alleging before J.P. Robinson that the ORC did not comply with its 
environmental assessment obligations. 

[64]      According to the test laid down by Dickson C.J.C. in R. v. Jewitt, supra, there is nothing 
before me to indicate that the Information laid in this proceeding and the Summons issued are 
                                                 
1 The Information stated the offence as “Failing to conduct a proper environmental assessment before disposing of 
[the Property]” – see para. 2, above. 
2  Section 38 of the EAA states: “Every person, whether as principal or agent, or an employee of either of them, who 
contravenes any provision of this Act or the regulations or fails to comply with an order or a term or condition of an 
approval issued or given under this Act is guilty of an offence and on conviction is liable on a first conviction to a 
fine of not more than $10,000 and on a subsequent conviction to a fine of not more than $25,000 for every day or 
part thereof upon which the offence occurs or continues.” 
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oppressive or vexatious.  While there have been other proceedings on matters related to the 
property over the past couple years, proceeding with a private prosecution under the POA is a 
statutorily granted right which the courts should be loath to tamper with lightly.  Consistent with 
Justice Dickson’s proviso in R. v. Jewitt, I do not find that this is one of the “clearest of cases” in 
which it would be appropriate to prevent proceedings from going forward at this stage. 

[65]      Finally, although I stated above that an application to quash might rightfully be brought 
before me at this stage, I am also cognizant of Justice Then’s remarks in Brass Rail regarding the 
court’s wariness with respect to premature applications for relief.  This, too, provides me with 
another reason to not exercise my discretion to quash the Information and Summons. 

DISPOSITION 

[66]      The application is dismissed. 

___________________________ 
O’Connell J. 

 
 
DATE:  July 14, 2003 
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