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Kimvar Enterprises Inc. has appealed to the Ontario Municipal Board under subsection 22(7) of 
the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to enact 
a proposed amendment to the Official Plan for the County of Simcoe to redesignate Part of Lots 
26, 27, 28, 29 and 30, Concession 13 and Lots 1 and 2, Registered Plan 1021 to facilitate a 
proposed resort development on the subject property  
Approval Authority File No: SC-OPA-0203 
OMB File No: O050040 
 
Kimvar Enterprises Inc. has appealed to the Ontario Municipal Board under subsection 17(40) 
of the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to 
enact a proposed amendment to the Official Plan for the Town of Innisfil to redesignate Part of 
Lots 26, 27, 28, 29 and 30, Concession 13 and Lots 1 and 2, Registered Plan 1021 to facilitate 
a proposed resort development on the subject property and incorporate the proposed Big Bay 
Point Resort Secondary Plan 
Approval Authority File No: OPA No. 17 
OMB File No: O050041 
 
Kimvar Enterprises Inc. has appealed to the Ontario Municipal Board under subsection 22(7) of 
the Planning Act, R.S.O. 1990, c. P.13, as amended, from Council's refusal or neglect to enact 
a proposed amendment to the Official Plan for the Town of Innisfil to redesignate Part of Lots 
26, 27, 28, 29 and 30, Concession 13, Lots 1 and 2, Registered Plan 1021 to facilitate a 
proposed resort development on the subject property 
OMB File No.: O070018 
 
Nextnine Limited, 2025890 Ontario Inc., Innisfil District Association Inc. and the Ministry of 
Municipal Affairs and Housing have all appealed to the Ontario Municipal Board under 
subsection 34(19) of the Planning Act, R.S.O. 1990, c. P.13, as amended, against Zoning By-
law 029-05 of the Town of Innisfil 
OMB File No: R050124 
 
Nextnine Limited, 2025890 Ontario Inc. and Innisfil District Association Inc. have appealed to 
the Ontario Municipal Board under subsection 34(19) of the Planning Act, R.S.O. 1990, c. P.13, 
as amended, against Zoning By-law 034-05 of the Town of Innisfil 
OMB File No: R050125 
  
Kimvar Enterprises Inc. has appealed to the Ontario Municipal Board under subsection 51(34) 
of the Planning Act, R.S.O. 1990, c. P.13, as amended, from the failure of the County of Simcoe 
to make a decision respecting a proposed plan of subdivision on lands composed of Part of Lots 
26, 27, 28, 29 and 30, Concession 13 and Lots 1 and 2 in the Town of Innisfil 
OMB File No: S050036 
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DECISION DELIVERED BY J. de P. SEABORN AND R.A. BECCAREA ON A 
SERIES OF MOTIONS AND ORDER OF THE BOARD      

 

The matter before the Board consists of appeals of proposed Official Plan 
Amendments, Zoning By-law amendments and a draft plan of subdivision in connection 
with a project proposed for lands at Big Bay Point, on the shore of Lake Simcoe. Kimvar 
Enterprises Inc. (Kimvar) is the proponent of the development and one of the 
appellants.  Kimvar has reached an agreement on how its development should proceed 
with: the Ministry of Municipal Affairs and Housing (Ministry), also appellants of the By-
laws; the County of Simcoe (County); the Town of Innisfil (Town); and two residents 
groups, the Sandycove Acres Homeowners Association (SAHA) and the Residents of 
Innisfil Association (RAI).  The Board was told that a Memorandum of Agreement has 
been signed by these parties, following a successful settlement process undertaken 
with the assistance of the Office of the Provincial Development Facilitator (Provincial 
Facilitator). In short, the Province, the County, the Town, two residents groups and 
Kimvar are satisfied that the planning instruments under appeal address their respective 
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concerns and each are ready to proceed to call evidence in support of the proposed 
Official Plan Amendment (OPA 17), Zoning By-law and draft plan of subdivision. 

The appeals have proceeded through the pre-hearing process which 
commenced in 2005. Approximately eleven (11) pre-hearings have been held, some of 
which addressed procedural matters and others more substantive matters. In its most 
recent pre-hearing decision, the Board confirmed that subject to any motions being 
brought, the Board would start the hearing on August 8, 2007. By letter dated July 19, 
2007 Counsel for three of the parties, Innisfil District Association Inc. (IDA), Nextnine 
Limited and 2025890 Ontario Inc. (also Appellants, and referred to collectively as the 
Moving Parties) requested a motion date to seek an adjournment of the hearing. The 
Board responded the same day, indicating that any motion seeking an adjournment 
should be argued at the commencement of the hearing (August 8, 2007), with notice to 
the parties in accordance with the Board’s Rules of Practice and Procedure (Rules). 
Thereafter, a series of motions and supporting affidavits were filed with the Board, 
summarized below. 

1. Notice of Motion to Adjourn the Hearing (Motion to Adjourn), dated July 26, 
2007, served and filed by the Moving Parties. 

2. Notice of Constitutional Question (Constitutional Question), dated August 2, 
2007 (Exhibit 10), as amended August 7, 2007 (Exhibit 11), served and filed 
by the Moving Parties. 

3. Notice of Cross-Motion to Quash the Notice of Constitutional Question (Motion 
to Quash), dated August 7, 2007, served and filed by Kimvar. 

 

Position of the Parties 

Five hearing days were consumed dealing with the motions and additional 
procedural matters arising from the motions. At the outset, Counsel for the Ministry, Mr. 
Hare, indicated that his client took no position on any of the motions before the Board 
and accordingly it had not filed any material and would not be making submissions. 
Responding Motion Records were filed by Kimvar, the County, the Town, the SAHA and 



 - 4 - PL050290 
 

RAI, asking that the Board issue an order dismissing the request for an adjournment of 
the hearing. Each of these parties were, and remain, ready to proceed with the hearing. 
Similarly, these parties are in support of Kimvar’s Cross-Motion to quash the Notice of 
Constitutional Question on the basis that it was not served and filed in accordance with 
the requirements of section 109 the Courts of Justices Act.   

 

Preliminary Procedural Issues  

Several other procedural issues were raised and addressed by the Board during 
the course of argument on the motion to adjourn the hearing. First, the parties could not 
agree on which order the Motions should be argued.  Second, Counsel indicated they 
wished to cross-examine particular affiants on the affidavit evidence filed in support of 
the various motions, prior to argument on the relevant motion. In some instances 
certificates of non-attendance had been obtained and in other instances the affiant was 
simply not available for cross-examination. Third, informal leave (no motions were 
made) was sought by two non-parties to either file evidence by way of affidavit or lead 
evidence to provide the Board with some views in relation to the matters before it.  The 
Board rendered oral decisions in respect of these issues, which arose at various 
intervals during the five days of argument. 

Briefly, the Board found that it was appropriate to first hear argument on Kimvar’s 
cross-motion to quash or strike the Notice of Constitutional Question on the basis that 
the notice is defective. Mr. Kagan submitted in his material that prior to any argument on 
the motions, overview evidence from one planner, restricted to facts, should be provided 
to give the Board some context for the argument that lay ahead.  This approach was 
supported by Kimvar, the County and the Town and resisted by Mr. Gilbert on behalf of 
the Moving Parties.  In light of Mr. Gilbert’s objection and given the extensive pre-
hearing record and the voluminous affidavit filed in support of the motions which 
provided background to the project, the Board found that overview evidence, even 
restricted to the facts, was not required for the Board to deal with the various procedural 
matters before it.  

The Board also determined that it was not inclined to strike any affidavit on the 
basis that a witness had thus far failed to attend for cross-examination, but rather it 
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would accord that evidence the appropriate weight. The Board further determined that 
following argument on the Motion to Quash it would either deliver an oral decision or 
reserve its decision. The Board found it more efficient to reserve its decision in that 
regard so that the parties could continue with argument.  Accordingly, cross-
examination proceeded on the various affidavits filed in support of the Motion to Adjourn 
and in support of the parties’ responding material.  In this regard, a further procedural 
issue arose.  As part of his argument in response to the Motion to Quash and in support 
of his Notice of Constitutional Question, Mr. Gilbert served a fresh affidavit, sworn by 
Mr. Luc Lainé. Mr. Lainé made himself available for cross-examination on his affidavit. 
The Board granted leave to Mr. Davies for two of his affiants to respond in examination 
in chief to matters raised by Mr. Lainé prior to Mr. Gilbert’s cross-examination of those 
affiants.  Following the cross-examinations and re-examinations, the Board heard 
detailed argument on the Motion to Adjourn the proceedings, coupled with argument on 
the Constitutional Question, the Board having reserved its decision on the Motion to 
Quash. 

Lastly, on the matter of additional evidence (beyond the affidavits already filed) , 
the Board determined that it would not receive additional evidence in support of, or 
opposition to, the relief sought unless that evidence was filed, or the proposed witness 
was to be called, by one of the parties to the hearing. The reason for this was 
straightforward.  To permit non-parties to provide evidence to the Board either by way of 
affidavit or oral testimony when that evidence was not being advanced or relied upon by 
a party, would have resulted in prolonging the motion hearing in circumstances where 
the parties themselves have filed voluminous material in support of their respective 
positions.  It would trigger replies from the parties to respond to these materials when 
such additional evidence was not filed at the request of or on behalf of the parties of the 
proceedings. The Board does not intend to restrict those with an interest in the outcome 
of the proceedings from testifying and we will receive evidence from participants during 
the course of the hearing, and ensure that ample time is set aside for that purpose.   

 

Motion to Adjourn the Proceedings 

There are several grounds upon which the Moving Parties rely in support of the 
request to adjourn the hearing.  
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1. The proceedings are pre-mature given the need for approvals under the 
Fisheries Act or the Navigatible Waters Protection Act. Similarly, an 
environmental assessment under the Canadian Environmental Assessment 
Act (CEAA) has not been conducted. 

2. An expansion of the wastewater treatment facilities at the Innisfil Water 
Pollution Control Plant is necessary for the project to proceed and that 
expansion will require a Class Environmental Assessment (Class E.A.) under 
the Environmental Assessment Act (EAA). 

3. The proceedings are pre-mature given the Premier of Ontario has announced 
the Lake Simcoe Protection Act which may affect the results of the hearing, 
once its content and impact are known. 

4. As a result of ongoing litigation, it was submitted that community members 
associated with the Moving Parties are afraid to speak out against the 
development and are intimidated, thereby impairing the ability of the Moving 
Parties to make their case before the Board. 

5. Relevant First Nations people were not contacted or consulted by the 
proponent or public agencies with respect to the proposed development. 

 

Grounds 1, 2 and 3 

The Moving Parties argued that because the project requires significant 
environmental approvals under both federal and provincial legislation, it would be a 
waste of resources to hold a hearing for a development that may never proceed. Mr. 
Gilbert submitted that the portion of the development that envisions a marina is at 
particular risk as environmental approvals are clearly necessary. On this basis alone, 
Mr. Gilbert indicated the hearing is pre-mature and should be adjourned.  

The Board finds that the necessity for approvals under legislation other than the 
Planning Act, which guides the Board, is not a basis upon which to adjourn the hearing.  
The Board is statutorily required to deal with any appeals that are made under the 
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Planning Act. In this case Kimvar, the Moving Parties and The Ministry are all 
appellants. The County and the Town are entitled to a decision on the planning 
instruments that are under appeal. Many projects require approvals under legislation 
other than the Planning Act. Kimvar is no exception and is required during the planning 
process to satisfy all regulatory requirements, regardless of the timing of the Board’s 
hearing. The need for Kimvar to obtain approvals under other pieces of legislation is not 
something new that has recently come to the attention of the Moving Parties. In fact, Mr. 
Davies filed with the Board a significant list of approvals that the project will require 
before it can proceed, regardless of any approval that might be given by the Board 
under the Planning Act.  

The Board finds that the need for approvals under legislation other than the 
Planning Act is simply not a basis upon which the Board should adjourn its proceedings. 
In fact, the Board would be failing to carry out its responsibilities under the Planning Act 
if it adjourned the hearing on this basis alone. To adjourn a hearing while other 
approvals or evaluative processes are needed at subsequent or concurrent stages 
without asking why is unwise and in fact, inappropriate. 

It is important to recognize that the necessity for environmental approvals are 
recognized by the County, the Town and the Province as significant requirements that 
Kimvar must satisfy and are therefore incorporated either as conditions of proposed 
OPA 17, or as conditions of the draft plan of subdivision. These conditions were critical 
in obtaining the support of those parties or agencies who now support of the proposed 
development. For example, the Lake Simcoe Region Conservation Authority 
(Conservation Authority) is charged with the responsibility of determining whether a 
project is likely to result in harmful alteration, disruption or destruction of fish habitat on 
behalf of the Department of Fisheries and Oceans Canada (DFO). The Conservation 
Authority has been consulted as part of the planning process and its final assessment 
would normally be made as the detailed design proceeds. Consequently, OPA 17 
requires, as one of its many conditions, a Marina Basin Detailed Design Assessment to 
be completed to the satisfaction of the Town, the County, and the Conservation 
Authority, in consultation with appropriate federal agencies. Given that OPA 17 provides 
that no marina construction can occur unless all of the necessary permits, 
authorizations and federal environmental assessment screening, if necessary, are 
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obtained the fact that these approvals are not in place is not a legitimate basis upon 
which to adjourn the hearing.  

Finally, Mr. Gilbert submitted as part of his written argument that at the very 
least, the Board must only grant conditional planning approval (should it chose to do so) 
until Kimvar obtains the necessary authorizations and undertakes an environmental 
assessment.  This submission does not suggest the hearing should be adjourned. 
Given the numerous conditions that are incorporated into OPA 17 as currently proposed 
and the draft Plan, it is clear that the project simply will not proceed unless all of the 
regulatory requirements are met. 

With respect to the submission that the proceedings are pre-mature in light of an 
announcement that new legislation will be introduced governing Lake Simcoe and its 
watershed, the Board finds that this is not a basis upon which the Board can properly 
adjourn the hearing. The reason for this finding is two-fold. First, the Province is 
represented at the hearing and takes no position on the adjournment motion.  There is, 
accordingly, no request from the Province that the hearing be adjourned pending new 
legislation.  Second, the Board has a responsibility to deal with appeals that are made 
under the Planning Act in a timely manner. Kimvar is prepared to proceed to a hearing 
and take the risk that future legislation may impede the development.  The County and 
the Town are entitled to a decision on the planning instruments that have been 
appealed.  Furthermore, the Province is a signatory to a Memorandum of Agreement 
with respect to the very project that is reflected in these planning instruments.  

There was considerable debate amongst Counsel as to whether the Lake 
Simcoe Act represents government policy or whether it is more properly characterized 
as an election promise. In the context of the determination the Board has to make, this 
is a distinction without a difference. The Board was provided with evidence of an 
announcement.  There is no Bill or draft legislation. The Ontario Legislature is not in 
session as it was prorogued on June 5, 2007.  The Board cannot hold up the municipal 
interests on the basis that the Province may intervene with new legislation, especially in 
circumstances where the Province is represented in the proceedings before the Board 
and was completely silent on the impact to the hearing process of the announcement of 
the Lake Simcoe Act.  Lastly, the evidence filed in respect of this announcement 
indicates that the potential legislation would not apply to Big Bay Point and there was no 
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submission from Counsel for the Ministry during the course of the argument indicating 
otherwise. 

 

Ground 4 

The Moving Parties submit that Kimvar has launched a number of law suits 
against members of the IDA and related individuals.  Accordingly, their ability to make 
their case before the Board is impaired as key witnesses find themselves intimidated to 
publicly oppose the development.  Mr. Gilbert argued that if the hearing proceeds as 
scheduled, that is, before the legal actions are resolved, the Moving Parties, as the sole 
opponents to the project, will be unable to freely participate.  The position of the Moving 
Parties was that the Board should grant the adjournment pending resolution of all legal 
actions, and then proceed to the hearing.  It is only under this scenario that true public 
participation can occur. Mr Brasseur, Mr. Avery and Ms. Chepurnyj each filed affidavits 
on this point and were cross-examined on those affidavits during the course of the 
motion.  

On this ground, the Board adopts and relies upon the submissions of Mr. Miller. 
Five legal actions are in progress. One relates to a property boundary dispute, two 
actions relate to allegations of conspiracy, and two others relate to defamation.  These 
actions are not new and were commenced before the 2007 pre-hearings convened by 
the Board, which determined the ultimate start date for the hearing. In fact, had 
settlement discussions amongst the parties not been in progress, the hearing would 
have commenced sometime during 2006.   

The Board finds that the existence of these lawsuits cannot possibly be a basis 
for an adjournment.  As Mr. Miller submitted, intimidation is a defined tort and it is simply 
not enough to come before the Board and say I am afraid to give evidence because I 
will get sued. The Board is subject to the requirements of the Statutory Powers 
Procedures Act (SPPA). Witnesses who appear before the Board are subject to the 
protection set out in section 14 of the SPPA. During their respective cross-examinations 
it became evident to the Board that the affiants were not fully aware of this protection.  
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Although concerned that he may be sued as result of appearing before the 
Board, Mr. Avery has been interviewed on several occasions by the press. Neither Ms. 
Cheurnyj nor Mr. Brasseur has been sued for defamation.  All three were prepared to 
swear affidavits in support of the request for an adjournment and each were able to 
respond to the questions asked while under cross-examination.  The Board attempts to 
accommodate members of the public and encourages any individual, whether giving 
evidence on behalf of a party to a proceeding or as a participant, to express his or her 
opinion on any application. 

The Moving Parties participated in the settlement discussions with the Provincial 
Facilitator and while they are not signatories to the agreement reached, the fact that 
they remain the only opponents to the project is not a reason to feel threatened nor is it 
a reason, in law, to adjourn the hearing.  Lastly, as a practical matter there is no 
timetable associated with the request for an adjournment on this ground.  The lawsuits 
identified may take several years to conclude.  The Board has no control over that 
process and the existence of these suits is not a reason to delay the commencement of 
a hearing that has been scheduled for some time, and certainly scheduled with the 
consent of the Moving Parties.   

 

Ground 5 

The Moving Parties argued that the hearing should be adjourned on the ground 
that relevant First Nations people were not contacted by either Kimvar or the public 
agencies with respect to the development. Until consultation occurs, the hearing should 
not proceed.  Mr. Gilbert submitted that on July 11, 2007 the Moving Parties obtained a 
copy of the Stage 1-2 Archaeological Assessment of the Proposed Big Bay Point Resort 
Community, dated November 2004 (Stage 2 Assessment) and it is the conclusions 
contained in the report that give rise to this ground for the adjournment request. The 
Stage 2 Assessment concludes that “a small concentration of First Nations pottery was 
encountered within the central portion of the agricultural lands in the summer of 2004. A 
total of 31 fragmentary sherds were recovered. No diagnostic vessel portions or other 
artifacts were retrieved which would permit a precise dating of the deposit nor the 
identification of the cultural affiliation.  The total area measures roughly 20 metres by 20 
metres in size” (p. 15).  The report goes on to indicate that the site will  “require Stage 3 



 - 11 - PL050290 
 

Test Excavations in order to determine the period, cultural affiliation, extent and nature 
of the deposit beneath the plough zone” (p. 15). 

Mr. Henry, the author of the Stage 2 Assessment, who was cross-examined with 
respect to the report, explained that his work has been undertaken in accordance with 
the requirements of the Ministry of Culture Archaeological Assessment Technical 
Guidelines (Guidelines) and the Ontario Heritage Act. The Guidelines require further 
work be undertaken and more detailed study be done as part of the Stage 3 
assessment, which is what Mr. Henry has recommended.  

Mr. Gilbert argued that proper notice of the findings contained in the Stage 2 
Assessment has not been given to First Nations.  Accordingly an adjournment is 
required so that proper consultation can occur, specifically with the Huron-Wendat 
Nation which is located in Wendake, Quebec. Mr. Gilbert submitted that First Nations 
people must be consulted on projects that affect lands in which they have an interest 
(Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511). The Haida 
case is distinguishable from the facts before the Board. The Board agrees that 
depending on the circumstances, facts at issue, and timing, consultation must occur.  
However, what is material in respect of the adjournment request is the timing of such 
consultation, assuming the requisite interest has been established. The Board is not 
charged with the responsibility of determining which First Nation may have an interest in 
the site. There has been no determination with respect to the cultural affiliation of the 
sherds (or shards) that have been found, and no evidence to date of either a burial site 
or long house. Mr. Henry was clear in his opinion both as a professional who works with 
First Nations on a routine basis and pursuant to the Guidelines, more detailed work is 
required. For the purpose of the adjournment request, what is material is that there will 
be consultation when the archaeological assessment reaches the next stage.  

The record before the Board confirms that Notice was properly given by the 
County and the Town of the planning instruments under appeal to the Board. The 
existence of the proposed project for Big Bay Point is widely known in the community. In 
addition to any statutory requirements, notices of public meetings have been published 
in local newspapers and the Board’s pre-hearing process has been ongoing since 2005.  
Pursuant to the Regulations under the Planning Act notice of amendments to official 
plans must be given to a number of parties, including the “chief of every First Nation 
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council, if the First Nation is located on a reserve any part of which is within one 
kilometre of the area to which the proposed official plan or plan amendment would 
apply” (O.Reg 543/06). An identical regulation (O.Reg. 544/06) exists in respect of 
notice of plans of subdivision.  The Huron-Wendat Nation, located in Quebec, did not 
therefore receive a formal notice under the Regulations (nor did any First Nation). The 
Regulations, on a plain reading, simply do not require formal notice.  However, Mr. 
Henry testified that during the course of his work he was contacted in 2003 by Ms. 
Bedard, who indicated that she was the local ambassador for the Longhouse of 
Wendake in the Province of Quebec and for the Wyandot of Anderdon Nation in Trenton 
Michigan. Both of these First Nation groups are of Huron-Wendat descent.  Ms. Bedard 
wished to bring to the attention of Mr. Henry a site of Wendat heritage. As it turned out, 
the site was not on the development lands and there was no indication from Ms. Bedard 
that there were other sites within the development lands that were of interest to the 
Wendat.  Mr. Lainé, who travelled to the hearing from Quebec and was cross-examined 
on his affidavit, stated that Ms. Bedard was not authorized to speak on behalf of the 
Huron-Wendat. Mr. Gilbert argued that accordingly there has not been the requisite 
notice that the Crown must give to the Huron-Wendat Nation. Mr. Lainé expressed 
genuine interest in the site and the Board certainly respects the Huron-Wendat’s history 
of preserving and restoring culturally significant sites in Simcoe County.  However, the 
issue for the Board is whether a pause in its proceedings is required in order for the 
consultation process to continue, recognizing that there are other First Nations in the 
area who have not participated or joined issue in these preliminary objections raised by 
the Moving Parties.  

For the purpose of the motion before the Board, which is for an adjournment of 
the hearing, the Board finds that notice to First Nations is not a basis upon which to 
delay the commencement of the hearing.  First, all requisite notices have been given 
under the Planning Act, which is the legislation under which the appeals are made.  
Second, the Stage 2 Assessment has been in the public domain since 2004.  The 
Moving Parties have been aware of its content and the recommendation that a Stage 3 
Assessment be undertaken as required by the Guidelines and legislation since the 
release of the report (first posted in 2002 and issued in 2004).  The existence of the 
shards has been known for sometime. While Mr. Henry’s opinion is that the site is not a 
significant settlement site and not a burial site, there will be further work undertaken and 
further consultation required to either confirm or challenge that opinion. The courts have 



 - 13 - PL050290 
 

found that any burial sites which might be uncovered during development are subject to 
the protections afforded by the Cemeteries Act and consultation which would flow 
thereafter (Hiawatha First Nation v. Ontario (Minister of Environment) [2007] O.J. No. 
506).  

The Board notes that Mr. Henry routinely deals with First Nations with respect to 
sites in Ontario and is very familiar with the many interests involved.  There was 
evidence for example that Mr. Henry has, in respect of different sites, contacted Mr. 
Lainé as well as Grand Chief Gros-Louis. Mr. Gilbert submitted that the interest of the 
Hurion-Wendat Nation goes beyond the shards and extends generally to the Lake 
Simcoe and Big Bay Point area. Nevertheless, Mr. Bender testified on behalf of the 
County that it had never received any standing written requests from any First Nation to 
be notified by the County of applications that pertain to the lake itself.  There are such 
requests from certain First Nations in respect of Georgian Bay as a result of a land 
claim regarding the Georgian Bay lakebed. Mr. Henry has regularly consulted with and 
worked with First Nations, including the Huron-Wendat Nation, on a number of 
occasions and is well aware of the circumstances under which consultation is triggered. 

What is most significant in the context of the request for an adjournment is Mr. 
Henry’s opinion that there remain several opportunities to provide for preservation of the 
site in an appropriate manner and further opportunity for consultation with First Nations. 
That consultation would not be restricted to the Huron-Wendat Nation, as there are 
certainly other First Nations who have expressed interest in being consulted about 
projects generally, but no First Nation has ever expressed an interest with respect to the 
development lands in particular.  In this regard, the Board notes that there is no land 
claim by the Huron-Wendat Nation in respect of the lands proposed for development. 
Lastly, the need for a further assessment of the site is required under OPA 17, the 
planning instrument that is under appeal.  The policies that form OPA 17 will be 
considered in the context of the evidence heard at the hearing, including the policy that 
requires further archaeological assessment. In particular the Province, through the 
Ministry, has requested conditions of draft plan approval that relate to cultural heritage 
and archaeology which require Kimvar to carry out a Stage 3 assessment of the 
development site prior to any site alteration, grading, pre-servicing or development, to 
the satisfaction of the Ministry of Culture.   
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Constitutional Question in respect of Regulations Made under the Planning Act 

The Moving Parties also served and filed with the Board a Notice of 
Constitutional Question, requesting the Board issue an order deeming two regulations 
made under the Planning Act unconstitutional on the basis that the notice requirements 
are too narrow. This motion was launched in addition to the argument made by the 
Moving Parties in the context of the motion to adjourn the hearing because notice was 
not given to First Nations. Kimvar made a cross-motion requesting an order from the 
Board quashing the Notice of Constitutional Question on the basis that it was not served 
in accordance with statutory requirements.  

On the issue of notice of the Constitutional Question, the Board agrees with 
Kimvar and the responding parties. Notice of the Constitutional Question was not 
provided in accordance with section 109 of the Courts of Justice Act which stipulates 
that the notice shall be served as soon as the circumstances requiring it become known 
and, in any event, at least fifteen(15) days  before the date upon which the question is 
to be argued, unless the court orders otherwise.  The Notice was dated August 2, 2007 
(Exhibit 10) and an amended Notice (Exhibit 11) was filed with the Board on August 8, 
2007.  The Province took no position on the notice period and made no submissions 
with respect to the substance of the argument made in connection with the regulations.  
The Attorney General for the Government of Canada responded that it had not had an 
opportunity to review the matter and would give the issue some consideration. No 
further communication was brought to the attention of the Board. The Board did not 
order a different notice period, nor was an extension sought.  The Board finds that the 
Notice of Constitutional Question and Amended Notice of Constitutional Question are 
defective on the basis that the clear statutory requirement for notice is not met and on 
that basis, each are quashed.  

As discussed above, one of the grounds for the adjournment advanced by the 
Moving Parties was the submission that relevant First Nations have not been properly 
contacted or consulted with respect to the development.  The Constitutional Question 
raised in the Notice relates to the same issue, only the relief sought goes beyond an 
adjournment and urges that the Board deem two regulations unconstitutional on the 
basis that the notice requirements set out in the regulations are too narrow.  Mr. Gilbert 
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submitted that it was open to the Board to construe the regulations to require notification 
to First Nations beyond those who have a reserve within one kilometre of the site. Mr. 
Gilbert concluded that If the Board made that finding, it would unnecessary to declare 
the regulations unconstitutional. On this matter the Board finds that a plain reading of 
the regulations makes it clear that the minimum notice required under the Planning Act 
of official plan amendments or plans of subdivision includes the Chief of every First 
Nation council if the First Nation is located on a reserve within one kilometre of the 
development.  This notice requirement has been satisfied. The Board will not read 
additional requirements into the regulations when they are so plainly worded. To do 
otherwise would be inconsistent with the principles of statutory interpretation. 

 Mr. Gilbert also submitted that the Board is bound by the concept of the honour 
of the Crown, a principle clearly enunciated by the Supreme Court of Canada (see for 
example Taku River Tlinget First Nation v. British Columbia,  [2004] S.C.J. No. 70). The 
Board adopts the concept and it is clear that Aboriginal peoples must be consulted and 
there is an obligation on the Crown in this regard.  The principle was not disputed by the 
responding parties. However, the issue in the context of this development project is the 
timing of consultation and the nature of the interest.  Even accepting that the Huron-
Wendat Nation has an interest in Lake Simcoe generally, there is no land claim or 
identifiable declared interest. It is the findings of the Stage 2 Assessment that has 
triggered the interest and that information has been available since 2004.  There has 
never been a suggestion from the Moving Parties, until the adjournment motion was 
launched, that First Nations issues had been overlooked by the proponent, the 
Province, and the Municipalities. 

 A total of 31 fragmentary shards have been found and the site will require further 
testing in order to determine the period, cultural affiliation, extent and nature of the 
deposit.  Simply put, there will be consultation with First Nations as the work progresses 
and that consultation was always envisioned. What has transpired to date is entirely 
consistent with the Crown’s duty to consult. In this regard, the Board notes that in the 
cases upon which Mr. Gilbert relied, the required consultation had not been undertaken 
given the stage of the archeological planning process and the significance of what had 
been found. For example, in Her Majesty the Queen v. Ontario Realty Corporation 
(2004) there was a complete failure to consult during the environmental assessment 
process when it became clear that the site was a middle-Iroquoian village.   
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Finally, Kimvar argued that the Moving Parties have known about the Stage 2 
Assessment at least since 2004 and in any event they collectively have no standing to 
either bring the Constitutional Question before the Board or to ask for an adjournment 
based on a failure to consult with the Huron-Wendat First Nation. Mr. Davies submitted 
there is no nexus between the Moving Parties and the relief sought.  It is not necessary 
for the Board to deal with the issue of whether the Moving Parties have standing to 
challenge the Constitutionality of the Regulations. First, in makings its findings, the 
Board has not relied on the lack of party status for the Huron-Wendat Nation as a 
rationale for the conclusions reached on notice and consultation. Second, for the 
reasons given, the Notice of Constitutional Question was not, in any event, served 
within the statutory requirements set out in the Courts of Justice Act.   

 

Balance of Convenience 

Mr. Gilbert submitted that the balance of convenience favours an adjournment 
and proceeding with the hearing is prejudicial to his clients. On this ground the Board 
finds that the reverse is true.  The Board agrees with and adopts the submissions of Mr. 
Noskiewicz on behalf of the County, and Mr. Annibale on behalf of the Town.  This 
hearing has been set for many months, with the consent of the parties, which include 
Mr. Gilbert’s clients. As indicated at the outset, the Board’s pre-hearing process began 
as early as 2005 and since that time there have been numerous pre-hearing 
conferences. The Moving Parties have participated throughout the process.  The Board 
has entertained motions at various stages in the pre-hearing process. Notably, a 
significant motion was settled by the parties, including the Moving Parties, in January 
2006 where part of the agreement stipulated that certain parties, including the Moving 
Parties, would not re-instate or bring a new motion for pre-maturity pending specified 
further work.  At that stage in the process the Board ordered, at the request of the 
parties, that the hearing commence in January 2007. During this period, the parties 
were in negotiations with the assistance of the Provincial Facilitator and accordingly, 
again on consent of all parties, further adjournments were sought and granted. 

By April 12, 2007, the hearing date was set for August 8, 2007.  The Board’s 
Order arising from the April 12, 2007 pre-hearing (Order No. 1111, issued April 23, 
2007) confirmed that a Memorandum of Settlement dated March 30, 2007 had been 
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signed contemplating a revised development proposal and indicated clearly that if a 
settlement was not reached with the remaining parties, any request for a change in the 
start date of the hearing on August 8, 2007 would be considered by the Board only upon 
motion. That decision was issued in April and the motion to adjourn was served and 
filed on July 26, 2007, following a further pre-hearing conference and some three 
months following the Board’s direction that any request for a change in the start date 
would only be considered upon motion. Regardless of whether the August hearing date 
was intended to be peremptory or not, there are compelling not to adjourn the hearing.  

Mr. Kagan, on behalf of two residents associations, the SAHA and RIA, whose 
members include permanent residents of the Town of Innisfil, submitted that his clients 
are highly prejudiced by any further delay.  Responding to these motions alone has 
added to the costs of this particular group.  While some members of the IDA are 
permanent residents, the balance of convenience must also consider a group of 
permanent area residents who are in support of the settlement reached between the 
Province, the County, the Town and Kimvar and are anxious to have the hearing 
proceed.  These resident associations, who have over 600 members, have participated 
throughout the pre-hearing process and the settlement discussions conducted by the 
Provincial Facilitator. Mr. Kagan submitted that for the Board to adjourn these 
proceedings at this late date, and especially on the grounds put forward by the Moving 
Parties, would be inappropriate, unfair to his clients and not in the public interest. The 
Board agrees.  

The Board finds in considering the balance of convenience and prejudice that the 
grounds raised by the Moving Parties do not flow from any change in circumstances 
that gives rise to the necessity for an adjournment. The only real change appears to be 
that the Moving Parties retained new Counsel in May, 2007 which resulted in the firm 
first appearing for the Moving Parties at the pre-hearing conference held on June 4, 
2007. There was also no suggestion that prior to the change in retainer the Moving 
Parties had not been adequately represented.  In fact, the opposite is true. Previous 
Counsel are experienced, well known and respected, and represented their clients in 
the many pre-hearing conferences convened by the Board.  Moreover, following their 
retainer, and at the June, 2007 pre-hearing conference, there was absolutely no 
indication from Mr. Gilbert’s firm that the Moving Parties believed proceeding to a 
hearing was pre-mature based on the grounds set out in their Notice of Motion. In fact, 
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the issues list for the hearing was amended on consent, to include pre-maturity (as it 
relates to potential changes to the Greenbelt Act and the introduction of any future 
legislation) as an issue for the hearing as requested by Mr. Gilbert’s clients. Yet, pre-
maturity is advanced by the Moving Parties as a ground for an adjournment. This 
ground for the adjournment is simply not tenable. 

Mr. Gilbert argued that the grounds for the adjournment were not known until July 
and immediately thereafter the motion to adjourn was launched. With the exception of 
the announcement of the Lake Simcoe Act, which for reasons outlined above is not a 
basis for the Board to adjourn these appeals, the Board rejects the notion that the 
grounds set out in the Notice of Motion have recently surfaced.  The record clearly 
indicates otherwise. The Stage 1-2 Archaeological Assessment is dated November, 
2004 and has been available to all parties. It was first available in draft form as early as 
2002.  The need for approvals under legislation other than the Planning Act has been 
acknowledged in draft OPA 17 and the draft Plan for some time and are, in any event, 
obvious potential conditions that the Board can require for a project such as this.  Lastly, 
the lawsuits that are alleged to give rise to the suggestion that members of the IDA feel 
intimidated to participate in the Board hearing are not new and only two of the five 
lawsuits are grounded in defamation. There is no change in circumstances or new fact 
that warrant an adjournment at this late date.    

Finally, while the request for the adjournment was advanced on many grounds, it 
was not accompanied by any particular timetable. The submissions of Mr. Gilbert boiled 
down to an argument that the hearing is pre-mature and, taken together with the various 
grounds, the matter should not proceed.  Mr. Miller characterized the adjournment 
request as a request for an indefinite “stay” of the proceedings, a submission the Board 
adopts. There is no predictably surrounding the timing of the conclusion of the lawsuits 
that are alleged to form the basis of the intimidation.  There is no predictability 
surrounding the timing of approvals, permits or authorizations that may be required 
under legislation other than the Planning Act, which is why these approvals are required 
either by the draft OPA or the draft Plan, should the Board, having heard the evidence, 
decide to approve these instruments. Any adjournment permitted by the Board would, of 
necessity, be indefinite, an outcome that would be prejudicial to the municipal interests 
in particular, whose mandates require them to undertake planning. In addition to the 
proponents draft Plan, the planning instruments of the County and the Town are at 
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issue. The parties are entitled to a decision from the Board as to whether what is 
proposed constitutes good planning pursuant to the provisions of the Planning Act.  

 

Decision 

For all of the reasons given, the Motion to Adjourn the hearing is dismissed. The 
Notice of Constitutional Question is quashed. Requests for costs were made by all 
parties as part of their written argument. Submissions may be made to the Board in this 
regard at the conclusion of the main hearing, with proper notice and material.  

The hearing will resume on Tuesday August 21st, 2007 at 10:00 a.m., 
Nottawasaga Inn, Town of Innisfil.   

This is the Order of the Board. 
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