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DECISION OF THE BOARD DELIVERED BY J. E. SNIEZEK
 
Introduction  

Richard Atkins and his wife (the appellants) own a 146 acre parcel of property in 
Pennefather Township with frontage on the Theilman Road. Mr Atkins, through his 
surveyor Mr. Urso, applied to rezone an existing 12-acre quarry for aggregate use in 
July 2006. The application was rejected by the Sault North Planning Board and 
appealed to this Board. 

At the outset of the hearing, the Board received Minutes of Settlement (Exhibit 
“1”) from the parties that would permit a larger pit and quarry operation than originally 
envisaged subject to a holding provision that would not be lifted until a licence was 
approved under the Aggregate Resources Act (ARA). 

The Board gave the parties an opportunity to discuss the proposed settlement 
with the residents in the area who had appeared at the hearing and were not 
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represented by legal counsel. Those discussions were unsuccessful and the Board 
continued with the hearing. 

The Board heard evidence from Richard Atkins, the appellant, and the following 
consultants retained by the appellant: Mr. Urso, the surveyor, Mr. Wood, the engineer, 
Mr. Knudsen, natural area evaluator, and Mr. O’Connor, the archaeologist. The Board 
also heard from two provincial employees - Mr. Bangs, Senior Municipal Supervisor of 
the Ministry of Transportation (MTO) and Mr. Parker the Ministry of Natural Resources 
(MNR) pits and quarries inspector. Mr. Wierzbicki the Chair of the Sault North Planning 
Board and Registered Professional Planner appeared as well.  Four local residents, Mr. 
Upton, Mr. Wuori, Mr. Pozzebon and Mr. Crosson presented their concerns as 
participants. 

The Summary of the Evidence 

Mr. Atkins and his wife, the appellants, purchased the property from Mr. Young. 
In 1992 Avery Construction had removed quarried rock material from Mr. Young’s 
property. The original application was envisaged as a Class B quarry but that changed 
to a Class A quarry. In August of 2007, following the public meeting, the area of the 
pit/quarry increased. Mr. Atkins stated that it had been his original intention to apply for 
the larger quarry site (20 ha) versus the smaller (5.95 ha) site.  

Mr Urso, the appellants’ surveyor had prepared the plans for both the small 
quarry (Exhibit “2” Tab 10) and larger pit/quarry (Exhibit “2” Tab 11). He filed the 
rezoning application and had the Archaeological and Heritage Impact Assessment 
dated December 10, 2006 (Exhibit “2” Tab14), the Level 1 and 2 Natural Heritage Study 
Report dated December 12, 2006 (Exhibit “2” Tab 15), and the Groundwater Summary 
Statement dated May 8, 2007 (Exhibit “8”, 2007) prepared. The Natural Heritage Study 
element was supervised by the Archaeologist.  Mr. Urso indicated that details of the pit 
operation such as blasting plans, vibration and noise studies would be completed with 
the MNR licence. In response to questions from the Counsel for the Planning Board, Mr. 
Urso stated that the area for the aforementioned studies would be expanded to include 
the larger pit/quarry area (20 ha) and the 120 m influence area. Mr. Urso noted that the 
Aho property was approximately 350 m from the expanded pit not the 664 m distance 
from the entrance of the pit as shown on (Exhibit “2” Tab 16) and confirmed that the 
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next closest property with a residence was 1.5 kilometres away. Mr. Urso pointed out 
that the pit was changed from Class B to Class A to maximize flexibility because the 
Class A licence has no annual tonnage limit. Mr. Urso maintained that no fuel storage 
area was proposed but there would be a “lay-down” area where vehicles would be 
fuelled and parked. Mr. Urso also noted that the access to the proposed pit could be 
reviewed and modified and/or relocated to provide improved the sight lines. 

Mr. O’Connor, the consulting archaeologist, reviewed his report and concluded 
that he did not believe that the smaller area of the quarry, or the expanded area of the 
pit/quarry, had the potential to contain any heritage or archaeological resources. Mr. 
O’Connor lives in the area and has an intimate knowledge of the potentials. He had test 
pits dug on the quarry site and outside it to determine any potential resources. 

Mr. Knudsen, the consulting resource technician, authored the Level 1 and 2 
Natural Heritage Study Report dated December 12, 2006 (Exhibit “2” Tab 15). He 
visited the site twice in June 2005 and December 2006 to collect information and 
confirm his findings. He completed a natural inventory of the site including an inventory 
of the flora and fauna on the site and its environs. He did not foresee any difficulties with 
the expanded area of the pit/quarry. He recommended a 30 m setback from both the 
intermittent stream and the Theilman Road for the proposed pit. He also recommended 
that no forestry/clearing activity take place on the site during the months of June and 
July when the song birds are nesting. 

Mr. Wood, the consulting engineer, visited the bridge over the Cranberry Creek 
and noted the load limit on the bridge of 10 tonnes. He stated that in order for him to 
recommend that the load limit could be lifted, he would have to core sample the beams 
under the bridge that were 300 mm x 240 mm not the 300 mm x 300 mm shown in the 
drawings for the bridge (Exhibit “4”). Once the core samples confirmed the species of 
the wood beams, he would conclude that the bridge load limit could be removed. He did 
not think there would be a problem with the bridge but the beams should be tested and 
calculations confirmed. 

Mr. Bangs, Senior Municipal Supervisor of the Ministry of Transportation (MTO) 
indicated that the Theilman Road was under the jurisdiction of the local roads board. He 
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indicated that the MTO and the local roads board work together to maintain the roads in 
the area. He noted that the Theilman Road was a double surface treated road on a 
granular base with a lane width of 3 m. He stated that logging trucks use the road and 
that the bridge had been inspected by the MTO this past summer July 2007 and no 
problems were noted in terms of the bridge’s condition (Exhibit “5”). It is the Ministry’s 
policy to inspect bridges on a two-year cycle.  

Mr. Parker, the MNR Pits and Quarries Inspector reviewed the legislation in place 
for pits (the Aggregate Resources Act). He indicated that noise, dust control, blasting, 
the haul route and the entrance to the proposed pit, would be matters that the MNR 
would address as part of their review of the licence. He noted that any report of the 
blasting activity would be required to contain the blasting activity to the site and the 
Theilman Road would not be closed.  

Mr. Wierzbicki, the Chair of the Sault North Planning Board and a professional 
planner, outlined the process that the Board had followed in dealing with the application. 
He stated that in the case of the first public meeting, there appeared to have been a 
problem with the required sign that must be posted on the property. The sign was 
reposted on the site and following that, the second public meeting was held. The 
Board’s primary concern related to the load limits on the bridge. Other concerns 
included the proximity of the Aho residence, access point visibility, noise vibration and 
dust emissions. The expanded pit may also encroach on a wetland area that could be 
provincially significant. Mr. Wierzbicki felt that as a planner, the proposed pit conformed 
to the “Rural” designation in the Official Plan that permits pits and quarries (Exhibit “3” 
Tab 5). 

Mr. Upton, a resident of the area and participant in the hearing, asserted that the 
proposed pit/quarry is premature. Mr. Upton pointed to the incomplete engineering 
calculations on the Cranberry Creek Bridge, the sightline distances for the proposed 
access to the pit with the curving road, and the need for the barricading of the road 
during blasting. The last time the quarry was in operation, shards of rock and pieces of 
rock landed on the road. His home is 2.5 km from the site and he is concerned about 
noise levels from the crusher and blasting activities. The use of the narrow bridge and 
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narrow road is also a concern. Mr. Upton supported his opinions with a number of 
photographs. 

Mr. Wuori, a local resident and the Chair of the Fenwick, Connaught, 
Pennefather Local Roads Board, appeared to express his concerns about the state of 
the Cranberry Creek bridge whose deck had been rebuilt this past summer and the 
impact the proposed pit/quarry would have on the state of the road surface, and the 
public that uses the road to reach their cottages. 

Mr. Pozzebon, owns abutting property and expressed concerns that the 
proposed pit/quarry might have on the development of his property. 

Mr. Crosson expressed concerns that the proposed pit might have negative 
impacts on the surrounding land uses and that this would contravene the policies in the 
Provincial Policy Statement with respect to healthy land use patterns. He also 
expressed concerns about the safety of the Theilman Road as a haul route and the 
single lane bridge. 

Analysis 

The application was filed with the Sault North Planning Board on July 19, 2006. 
The Planning Board denied the application on July 25, 2007. In accordance with Ontario 
Regulation 548/06 Section 1 (2) (a), a rezoning application is deemed to be commenced 
on the date it was filed. It can therefore be considered under the Planning Act that was 
in effect when the application was made. 

The amended application can be considered by the Board under Section 34(17) 
of the Planning Act that provides, “Where a change is made in a proposed by-law after 
holding the meeting mentioned in subsection (12), the council shall determine whether 
any further notice is to be given in respect of the proposed by-law and determination of 
the council as to the giving of further notice is final and not subject to review in any court 
irrespective of the change made in the proposed by-law.” Because the Board has the 
same powers as council, it can make the determination as to further notice with respect 
to a change.  
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Section 34(26)(b) of the Planning Act provides that the Municipal Board may 
“allow the appeal in whole or in part and repeal the by-law in whole or in part or amend 
the by-law in such a manner as the Board may determine or direct the council of the 
municipality to repeal the by-law in whole or in part or to amend the by-law in 
accordance with the Board’s order.” 

Clearly, the Board has the power to amend the proposed by-law under Section 
34(26)(b) of the Planning Act. 

The Board heard from the residents impacted by the proposed change because 
the boundaries used for the notice, were the property boundaries, not the boundary of 
the proposed quarry or the proposed pit/quarry. 

The Board, as a result of its questioning of Mr. Wierzbicki, the Chair of the Sault 
North Planning Board, concludes that further notice is not required and the Board can 
consider the amended application before it. 

This application has a number of loose ends. The studies that support the 
application without exception used the smaller quarry area. Some study boundaries 
went outside the area but the focus was the smaller quarry. These studies should be 
updated: 

1. The calculations and coring should be completed to confirm the capacity 
of the Cranberry Creek Bridge. 

2. The access point into the proposed pit/quarry should be confirmed by an 
Engineer or official from the MTO.   

3. The wetland should be evaluated and if found to be provincially significant, 
the boundary of the proposed pit should be altered or mitigative measures 
taken to protect the wetland. 

Notwithstanding the proposed settlement, the loose ends relating to the condition 
of the bridge, access point, and wetland, are critical to the consideration of the land use 
and are matters that must be tied up. The required studies should also be updated to 
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include the expanded pit area. Mr Urso did not appear to have a problem with the 
updating of the various studies that were directly under his control. 

Conclusions and Findings 

The Board will issue an interim decision on the matter. The appellant has one 
year to complete the necessary studies for the Board to finalize its decision. For clarity, 
the bridge calculations and coring, the background studies updating, the wetland issue, 
and pit access point, must be resolved before the matter of settlement is brought back 
to this Board. In addition, the conditions in Mr. Knudsen’s report should be considered 
as part of the new proposed amended by-law and settlement. 

The hearing is adjourned for the required studies to be completed. If the studies 
are not completed within the time frame, the appeal will be dismissed. 

The hearing may take the form of an appearance or a Telephone Conference 
Call (TCC). 

The Board may be spoken to if difficulties arise. 
 

This Member is seized of the matter. 
 

 
        “J. E. Sniezek” 

   
J. E. SNIEZEK 

  MEMBER 


