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[1] MACKINNON A.C.J.O. (orally):—We have had the benefit of the full and complete 

argument by counsel on behalf of both parties and it is not necessary for us to review the 

facts of the appeal in any detail. The learned Motions Court Judge carefully reviewed the 

history of the matter under appeal and there is really no dispute as to the chronology of 

events. 

[2] We are of the view that the matter really comes to a narrow compass on the particular and 

peculiar facts of this case. It should be said at the opening that the object and purpose of the 

Ontario Heritage Act, 1974 (Ont.), c. 122, is clear. It is to preserve and conserve for the 

citizens of this country, inter alia, properties of historical and architectural importance. The Act 

is a remedial one and should be given a fair and liberal interpretation to achieve those public 

purposes which I have recited. 

[3] We are in agreement with Mr. Justice Craig that the appellant had complete knowledge of 

the city’s position in this matter and of its desire to conserve, under the Act, the property in 

issue. The city’s rather loose approach to the proceedings may be explained by a belief that, 

with the knowledge it knew the appellants had, it did not believe they would be taking a rather 

Pharisaical approach to what they conceived to be the letter of the law. In any event, we are 

all of the view that within the intent and meaning of s. 34(3) of the Ontario Heritage Act, 1974, 

the appellants had been notified of the city’s decision. There is no need to recite all the 

evidence in this connection to which we were referred. It is sufficient to note that on October 

5, 1979, the Commissioner of Community Development, writing on behalf of the city to the 

appellant (after some earlier discussion between a representative of the city and a 

representative of the appellants as evidenced by Mr. Conrad’s letter written on behalf of the 
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appellants of September 25, 1979) confirmed the city’s position and said: “As you are aware, 

on September 19, 1979, City Council initiated expropriation proceedings to conserve 136 Bay 

Street through acquisition.” He went on to point out that “the City’s objective is to ensure that 

the building be conserved”. (Emphasis added.) As we said before, there can be no possible 

doubt about the city’s position on this whole matter, conveyed directly to the appellants well 

within any relevant time period set out in the Act. One did not have to recite the appellants’ 

application to know it had been refused. 

[4] The notification referred to in s. 34(3) having been given, the deeming clause of that 

subsection never came into play. It would be a distortion of the Act and of the subsection for 

the Court, on these facts, on a mechanical and rigid approach to the statute, and with the 

appellants’ knowledge and notice of the city’s determination to conserve under the Act its 

heritage, with the clear rejection of the appellants’ application to demolish explicit and implicit 

in that position, to hold that the city should now be deemed to have consented to the 

application to demolish, a position directly contrary to the facts known to everyone. We are 

not persuaded by the argument on what we have called the particular and peculiar facts of 

this application that the Motions Court Judge was wrong in the conclusions to which he came. 

In the result, accordingly, the appeal is dismissed with costs. 

[5] JESSUP J.A. (orally):—I would add only two comments. Firstly, all Acts are deemed 

remedial by s. 10 of the Interpretation Act, R.S.O. 1970, c. 225. Secondly, additionally, I 

would dismiss the appeal for the reasons given by Craig J. 

[6] MORDEN J.A. concurs with MACKINNON A.C.J.O. 

Appeal dismissed. 
 

19
80

 C
an

LI
I 7

0 
(O

N
 C

.A
.)


