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[1] SWINTON J.:—The Roman Catholic Episcopal Corporation for the Diocese of 

Peterborough appeals pursuant to s. 25(1) of the Building Code Act, 1992, S.O. 1992, c. 23 

from a decision of the Chief Building Official for the Town of Cobourg, Frank Lukes, dated 

March 25, 1998. On that day, Mr. Lukes revoked a demolition permit issued to the appellant 

on December 29, 1997 for the demolition of the Rectory of St. Michael’s Church in Cobourg. 

Mr. Lukes stated in a letter that the permit had been issued in error because he had 

subsequently learned that the demolition was contrary to a Heritage Easement Agreement 

registered on the property, which had recently been brought to his attention. The Diocese 

claims that the Chief Building Official had no authority to revoke the permit for a number of 

reasons, including the form of the notice of revocation, the inapplicability of the Heritage 

Easement Agreement, and estoppel. 

The Legal Context 

[2] Section 8(1) of the Building Code Act prohibits a person from constructing or demolishing 

a building in a municipality unless a permit has been issued therefor by the chief building 

official. Section 8(2) provides: 

8(2) The chief building official shall issue a permit under subsection (1) unless, 
(a) the proposed building, construction or demolition will contravene this Act or the 
building code or any other applicable law… 

[3] “Applicable law” has been defined by O. Reg. 403/97 as follows: 
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Applicable law means, for the purposes of Section 8 of the Act, any general or special 
Act, and all regulations and by-laws enacted thereunder, which prohibit the proposed 
construction or demolition of the building unless the Act, regulation or by-law is complied 
with. 

[4] A permit may be revoked by the chief building official, pursuant to s. 8(10) of the Act: 

(a) if it was issued on mistaken, false or incorrect information; 
… 

(d) if it was issued in error… 
[5] The Chief Building Official here initially relied on s. 8(10)(d) and later added s. 8(10)(a). 

[6] To understand the issues here, it is necessary to begin with the Ontario Heritage Act, 

R.S.O. 1990, c. O. 18. The purpose of that Act was described by the Supreme Court of 

Canada in St. Peter’s Evangelical Lutheran Church (Trustees of) v. Ottawa (City), [1982] 2 

S.C.R. 616 at pp. 623-24, 140 D.L.R.(3d) 577 at p. 591: 

The Ontario Heritage Act was enacted to provide for the conservation, protection and 
preservation of the heritage of Ontario. There is no doubt that the Act provides for and 
the Legislature intended that municipalities, acting under the provisions of the Act, 
should have wide powers to interfere with individual property rights. It is equally evident, 
however, that the Legislature recognized that the preservation of Ontario’s heritage 
should be accomplished at the cost of the community at large, not at the cost of the 
individual property owner, and certainly not in total disregard of the property owner’s 
rights. It provided a procedure to govern the exercise of the municipal powers, but at the 
same time to protect the property owner within the scope of the Act and in accordance 
with its terms. 

[7] As noted, as well, by the Ontario Court of Appeal in Toronto College Street Centre Ltd. v. 

Toronto (City) (1986), 56 O.R. (2d) 522, 31 D.L.R. (4th) 402, the Act contains numerous 

procedural safeguards to protect the property owner (at p. 532). 

[8] Part IV deals with “conservation of buildings of historic or architectural valued”. Section 29 

sets out a process for a municipality to follow when it wishes to designate a property as 

having historic or architectural value or interest. If objection is made to the designation, a 

hearing must be held by the Conservation Review Board, followed by a report, with 

recommendations. The municipal council may then choose to pass a by-law designating the 

property. 

[9] Once designation occurs, ss. 33 and 34 of the Act constrain the owner’s rights to alter and 

demolish buildings on the property. Only s. 34 is of importance for purposes of this appeal. It 

provides that the owner of a designated property cannot demolish any building thereon 
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without the consent of the municipality. The municipality has 90 days to come to a decision 

whether to give consent, and if it does not do so within that period, it is deemed to have 

consented to the demolition (s. 34(3)). If the municipality refuses consent, the demolition can 

be prohibited for up to 180 days (s. 34(2)(b)), and that period can be extended on consent (s. 

34(3)). Once these time periods have elapsed, the owner can proceed with demolition in 

accordance with applicable laws, as set out in s. 34(4): 

34(4) Despite subsection (1), where the period of 180 days prohibiting any work to 
demolish or remove any building or structure on a property under clause (2)(b) has 
expired and the owner has not agreed to an extension of such period, or where the 
extension of time agreed upon by the owner and the council under subsection (3) has 
expired, the owner may proceed to demolish or remove the building or structure on the 
property subject to any other Act or regulation thereunder. 

[10] Aside from the designation process in s. 29, s. 37 of the Act also provides for historical 

easement and covenant agreements. Because of its importance in this case, the terms of 

s. 37 are set out in full below. 

37(1) Despite subsection 36(1), the council of a municipality after consultation with its 
local advisory committee, where one is established, may pass by-laws providing for the 
entering into of easements or covenants with owners of real property, or interests 
therein, for the conservation of buildings of historic or architectural value or interest. 
(2) Any easement or covenant entered into by a council of a municipality may be 
registered, against the real property affected, in the proper land registry office. 
(3) Where an easement or covenant is registered against real property under 
subsection (2), such easement or covenant shall run with the real property and the 
council of the municipality may enforce such easement or covenant, whether positive or 
negative in nature, against the owner or any subsequent owners of the real property, 
and the council of the municipality may enforce such easement or covenant even where 
it owns no other land which would be accommodated or benefited by such easement or 
covenant. 
(4) Any easement or covenant entered into by the council of the municipality under 
subsection (2) may be assigned to any person and such easement or covenant shall 
continue to run with the real property and the assignee may enforce the easement or 
covenant as if it were the council of the municipality and it owned no other land which 
would be accommodated or benefited by such easement or covenant. 
(5) Where there is a conflict between an easement or covenant entered into by a council 
of a municipality under subsection (1) and section 33 or 34, the easement or covenant 
shall prevail. 

The Factual Background 

[11] The Rectory of St. Michael’s Church is located on the appellant’s property at 379 

Division Street in Cobourg. Also found on the same property is the Church building. By-law 
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144-90 of the Corporation of the Town of Cobourg, passed December 10, 1990, designated 

the Church building as heritage property pursuant to s. 29 of the Ontario Heritage Act. The 

designation process requires that the by-law contain a statement of reasons for the proposed 

designation. Those set out in this by-law make reference only to the significance of the 

Church building. 

[12] Subsequent to that by-law, the Corporation of the Town of Cobourg and St. Michael’s 

Roman Catholic Church entered into a Heritage Easement Agreement, as contemplated by 

s. 37 of the Ontario Heritage Act. The agreement, dated June 5, 1992, is an eight-page 

document, plus attachments. It is registered against the property and specifies a number of 

restrictions on the owner with respect to the repair, insurance, and demolition of the Church 

building. A careful reading of both the recitals of the agreement and its terms makes it clear 

that the main concern of the parties was the protection and preservation of the Church 

building. However, in Articles 1.7 and 1.8, the agreement also imposes restrictions on the 

owner with respect to the broader use of the property on which the Church building is located. 

Article 1.7, for example, prevents erection of signs, aerials and certain other items on the 

Church building or property without the approval of the municipality, while Article 1.8 forbids 

the owner to commit any act of waste. That article also forbids the owner to do a number of 

things, including granting easements or changing the topography or landscaping in certain 

ways, without the prior written approval of the municipality. Most importantly, for purposes of 

this appeal, Article 1.8(b) states that the owner must not “erect or remove or permit the 

erection or removal of any building, sign, fence or other structure of any type whatsoever” 

without prior written approval. According to Article 2.1, the municipality’s approval, unless 

otherwise stated, shall not be unreasonably withheld: 

Where any request for approval required under this Agreement is made, the 
determination of the Municipality may be based upon choice of materials, architectural 
design, historical authenticity, or any other grounds, not limited to purely aesthetic or 
historical grounds, but the Municipality’s approval shall not be unreasonably withheld, 
unless otherwise stated. 

[13] In the years following the signing of this agreement, the Diocese purchased and 

renovated the Convent of the Sisters of St. Joseph for various uses. A debate then ensued 

about the future of the Rectory building—specifically whether it should be moved, demolished 

or converted to other uses. In April 1996, the Town advised that it had received a 

recommendation from its Local Architectural Conservation Advisory Committee (LACAC) that 
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St. Michael’s Rectory should be designated as property of historical and architectural 

significance under the Ontario Heritage Act. The Diocese immediately expressed its 

opposition, but the Town Council proceeded to pass a motion directing that the property be 

designated. This led to a hearing by the Conservation and Review Board, which issued a 

decision dated September 19, 1996, recommending that the Rectory be designated. 

[14] On December 2, 1996, the Town Council passed By-law 58-96, which designated the 

Rectory under the Ontario Heritage Act. The Diocese then applied for a demolition permit on 

December 16, 1996, which the Town Council referred to the Local Architectural Conservation 

Advisory Committee for comment. Subsequently, on March 10, 1997, the Council denied its 

consent to the demolition, in accordance with s. 34(2) of the Act. This delayed demolition for 

180 days, and during the following months, discussions were held about alternative uses for 

the Rectory building. On September 11, 1997, the Diocese agreed to extend the time for 

obtaining a demolition permit for an additional 90 days to allow the Town further time to try to 

arrange for the preservation of the building. 

[15] The Diocese attempted to obtain a demolition permit on December 17, 1997, but was 

able to do so only after furnishing a legal opinion to the Town on the Bishop’s authority to 

apply for the permit, and confirmation of the authority of the person seeking to pick up the 

permit. The permit was issued December 29, 1997. Mr. Lukes, the Chief Building Official, 

stated in an affidavit that he was not aware of the Heritage Easement Agreement at the time 

that the permit was granted. It was not until March 1998 that he became aware of the 

agreement and the requirement for municipal approval of the demolition. 

[16] After obtaining the permit, the Diocese entered into contracts for the demolition of the 

Rectory and work began. Interior fixtures, plaster walls, and asbestos had been removed, as 

well as mantelpieces, floor boards and base boards, before the demolition permit was 

revoked on March 25, 1998. This appeal then resulted. 

Conclusions 

The nature of the appeal 

[17] Section 25 of the Building Code Act grants a right of appeal to the Ontario Court 

(General Division) to a person aggrieved by a decision to revoke a building or demolition 

permit. The powers of the judge on an appeal are set out in s. 25(4) of the Act: 
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25(4) If an appeal is made under this section, the judge shall hold a hearing and may 
rescind or affirm the order or decision of the inspector or chief building official or take 
such action as the judge considers the inspector or chief building official ought to take in 
accordance with this Act and the regulations and, for such purpose, may substitute his 
or her opinion for that of the inspector or chief building official. 

[18] Southey J., speaking for the Divisional Court in Woodglen & Co. v. North York (City) 

(1984), 47 O.R. (2d) 614,12 D.L.R. (4th) 146 (Div. Ct.), held that the judge’s role in an appeal 

of this type is to determine whether the building official acted correctly (at p. 619): 

The duty of the judge under this subsection is to do what the judge considers the 
inspector or chief official ought to have done. The judge has no powers other than those 
which were possessed by the inspector or chief official, and has no discretion to act or 
defer action, if that discretion was not enjoyed by the inspector or chief official. 

Whether the notice of revocation was a nullity 

[19] The appellant argued that the notice of the Chief Building Official revoking the 

demolition permit was a nullity because it failed to cite proper reasons for the revocation. 

Mr. Lukes’ letter of March 25, 1998 stated that in light of the Heritage Easement 

[20] Agreement of which he had become aware, the permit was revoked under “Sec. 10.(d) 

of the Building Code Act.” In a letter dated March 30, 1998, he corrected that reference to 

s. 8(10)(d) of the Act, the provision allowing for revocation in the case of a permit issued in 

error. In a further letter of April 3, 1998, he invokes para. 1.8(b) of the Heritage Easement 

Agreement, the provision requiring the approval of the municipality for the removal of any 

building on the property. He also noted that there had not been any such written approval. 

[21] The Building Code Act does not set out a precise form for the revocation of a permit. In 

the interests of fairness, it is important that the affected party know the reason for the 

revocation, so that a response or challenge can be made to the decision. While the Chief 

Building Official made an error in the reference in his first letter, he quickly clarified the 

reasons for the revocation, and the appellant was well aware of the reasons for his decision, 

through his subsequent letters and verbal communications, within a short time after the 

decision was taken. In the circumstances, there is no unfairness or prejudice arising from the 

initial error, and the decision to revoke is not a nullity. 

The significance of the Heritage Easement Agreement 

19
98

 C
an

LI
I 1

48
48

 (
O

N
 S

.C
.)



 

 

[22] The appellant complied with s. 34 of the Ontario Heritage Act and, absent the Heritage 

Easement Agreement, would have been entitled to proceed to seek a demolition permit when 

it did pursuant to s. 34(4)—that is, by complying with any applicable law or any regulation 

thereunder. Pursuant to s. 8(2) of the Building Code Act, the Chief Building Official was 

required to issue a demolition permit, unless the demolition would contravene that Act, the 

building code, or “any other applicable law”. Therefore, the central issue in this appeal is 

whether the Heritage Easement Agreement was applicable in these circumstances, so as to 

permit the Chief Building Official to revoke the permit on the grounds that he had erred in 

issuing it. In other words, was the Heritage Easement Agreement an “applicable law” under 

s. 8(2) of the Building Code Act? 

[23] Counsel for the appellant argued that the Heritage Easement Agreement does not 

apply to the Rectory at all, given that only the Church building had been designated at the 

time of the agreement and the emphasis on the Church building and its facade in the 

document. However, a close reading of the agreement leads me to a different conclusion. 

While there can be no doubt that the dominant purpose of the agreement was the protection 

and preservation of the Church building, the parties also agreed to terms that dealt with the 

property on which the Church is located. For example, one of the recitals to the agreement 

states that the parties wish “to conserve the aesthetic and scenic character and condition of 

the Property and the present historical, architectural, aesthetic and scenic character and 

condition of the exterior of the building on the Property…” (emphasis added). Most importantly 

for purposes of this appeal, Article 1.8(b) requires the written approval of the municipality for 

the erection, alteration and demolition of other buildings and structures on the property. The 

inclusion of such a provision is readily understandable, for the condition of surrounding 

grounds and adjacent structures may well affect the aesthetic, historic or architectural 

significance of the building which is the main concern of an agreement such as this. 

[24] The appellant argued that the Heritage Easement Agreement could not apply to the 

Rectory, because s. 37(1) limits such agreements to buildings designated as having historical 

or architectural significance—that is, those dealt with under s. 29 of the Act. On its face, 

s. 37(1) is not so restricted, as it states that agreements can be made “for the conservation of 

buildings of historic or architectural interest”. Moreover, even if an agreement were made with 

respect to a designated building, s. 37 does not preclude the inclusion of terms in such an 

agreement related to the grounds on which the building stands or adjacent buildings on the 
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property. As noted above, both may be integrally related to the preservation of the historic 

and architectural character of the designated building. 

[25] Therefore, the agreement can and does apply to the Rectory. Pursuant to its terms, the 

municipality’s written approval for the demolition of the Rectory should have been sought. 

While the Diocese had sought permission under the process set out in s. 34 of the Ontario 

Heritage Act, municipal permission for demolition was never granted. Therefore, the 

demolition seems to contravene the agreement. The important question, then, is whether the 

agreement comes within the term “applicable law”, given that the Chief Building Official has 

the authority to refuse a demolition permit under the Building Code Act if the demolition would 

contravene an applicable law. 

[26] Easements are often the result of an exercise in private ordering, since they are 

granted by one landowner to another person, either to give that person a right to do 

something on the grantor’s land or to restrict the uses the owner can make of the land. In this 

case, the easement was created as part of a statutory scheme to protect heritage buildings in 

Ontario. Under s. 37(1) of the Act, the municipality must have the authority of a by-law to 

enter into such an agreement. It can then enforce the easement agreement, whether or not it 

is the owner of land which could be benefited or accommodated by the agreement. Most 

importantly, pursuant to s. 37(5), the agreement prevails when there is a conflict with the 

provisions of the Act relating to alteration and demolition found in ss. 33 and 34. That 

subsection is, in effect, a statutory incorporation, by reference, of the easement agreement. It 

gives priority to the easement agreement in the event of a conflict with other parts of the 

legislation, and thus it allows landowners and municipalities to expand the protection for 

historic buildings beyond that provided elsewhere in the statute. Given the terms of s. 37(5) of 

the Act, I conclude that the Heritage Easement Agreement is applicable law here. 

Estoppel 

[27] The appellant argued that the Town should nevertheless be estopped from relying on 

the agreement, for a number of reasons. First, it was argued that the Chief Building Official is 

estopped from revoking the permit, as he should be deemed to have known of the agreement 

through its registration, and he ignored its force when he granted the permit. Alternatively, his 

grant of the permit should constitute municipal consent to the demolition, in accordance with 

the agreement. Thirdly, the Town’s failure to invoke the agreement at an earlier stage of the 

19
98

 C
an

LI
I 1

48
48

 (
O

N
 S

.C
.)



 

 

proceeding should now estop it from invoking the agreement. Alternatively, the Chief Building 

Official was said to have been correct in granting the permit, and therefore without grounds to 

revoke it, because there is no reasonable basis for the Town to withhold consent under the 

agreement, and it was acting in bad faith. 

[28] Registration of the Heritage Easement Agreement did not constitute notice to the Chief 

Building Official. Section 74(1) of the Registry Act, R.S.O. 1990, c. R.20, provides that 

registration of an instrument constitutes notice thereof to any person claiming an interest in 

land subsequent to the registration. We are not dealing with competing claims to an interest in 

land here, so s. 74 does not apply. 

[29] But even if the Chief Building Official were deemed to have notice by that section, this 

would not determine whether he should have granted the permit or could revoke it. Under the 

Heritage Easement Agreement, only the municipality could grant the necessary approval, and 

the issuance of the permit by the Chief Building Official could not constitute that approval. 

Pursuant to s. 9 of the Municipal Act, R.S.O. 1990, c. M.45, the powers of a municipal 

corporation shall be exercised by its council, and no consent to the demolition has been given 

by council. 

[30] Nor could the Chief Building Official be estopped from revoking a permit issued in error 

and contrary to an applicable law. Numerous cases have acknowledged the authority of 

municipal officials to revoke or refuse building and demolition permits for projects that are 

contrary to zoning laws, even when the official could have determined the content of the law 

before issuing the permit (for example, Colchester (County) v. Mr. C. Restaurants Inc., [1994] 

N.S.J. No. 527, 24 M.P.L.R. (2d) 82 (S.C.); Markham (Town) v. Eastown Plaza Ltd. (1992), 11 

M.P.L.R. (2d) 134 (Ont. Gen. Div.); Heifer Group Ltd. v. Listowel (Town) Chief Building Official 

(1996), 38 M.P.L.R. (2d) 76 (Ont. Gen. Div.). Therefore, the Chief Building Official correctly 

determined that he had erred in issuing the demolition permit because there had been a 

failure to comply with the agreement, and he had the authority, pursuant to s. 8(10)(d) of the 

Building Code Act, to revoke the permit in these circumstances. 

[31] The appellant also argued that estoppel should operate to prevent municipal reliance 

on the Heritage Easement Agreement, given that the municipality had had a period of many 

months in which to invoke the agreement, and it did not do so. Instead, it allowed the Diocese 
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to obtain a building permit, enter into a demolition contract, and proceed some way with the 

demolition. 

[32] Whether the Town’s conduct can indeed give rise to a claim for estoppel or waiver 

because of its treatment of the agreement is not for me to determine in this case, as this is an 

appeal from a decision of the Chief Building Official under s. 25(4) of the Building Code Act. 

My task is to determine whether he erred. In accordance with s. 8(2) of that Act, it was his 

responsibility to determine whether or not applicable law, including the Heritage Easement 

Agreement, had been observed. In determining whether there had been compliance with the 

agreement, he had to determine whether municipal consent to the demolition had been given. 

Beyond that determination, the Chief Building Official had neither the authority, nor the legal 

competence, to determine whether the municipality’s refusal of permission would be 

unreasonable within Article 2.01 of the Agreement, or whether the doctrine of estoppel or 

waiver should apply in the circumstances. Sitting on an appeal from his decision, it would be 

equally improper for me to make such determinations. Whether the municipality should be 

ordered to give its permission, or prevented from asserting the need for approval, must be 

determined in another proceeding, seeking a different form of relief. Similarly, arguments with 

respect to bad faith by the municipality are not within the competence of the Chief Building 

Official, and I have no jurisdiction to deal with them here. 

[33] The Chief Building Official determined that the demolition permit had been granted in 

error, once he realized that the Heritage Easement Agreement applied and had not been 

complied with. Counsel for the appellant urged me to give due consideration to the rights of 

property owners in a case such as this, and to construe the Ontario Heritage Act narrowly 

because of its constraints on property rights. I am not here, however, construing only the Act. 

I must also give effect to the Heritage Easement Agreement entered into voluntarily between 

the appellant and the town, for whatever reasons they may have had. Section 37(5) gives 

priority to the terms of Heritage Easement Agreements which a property owner and a 

municipality enter, when those terms conflict with other provisions of the Act. In other words, 

that section gives priority to agreements made by property owners voluntarily to restrict their 

own property rights. In the circumstances, given the priority given to Heritage Easement 

Agreements by s. 37(5), the Chief Building Official of Cobourg did err in issuing the demolition 

permit for the Rectory, and thus he had the authority to revoke the permit pursuant to 

s. 8(10)(d) of the Building Code Act. Therefore, the appeal from his decision is dismissed. 
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[34] If the parties are unable to agree with respect to costs, they may make written 

submissions within 30 days of the release of this decision. 

Order accordingly. 
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