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[1] MACDOUGALL J.:—This is an appeal from the decision of Scott Jibb, the Chief Building 

Official of the Corporation of the Township of Hamilton, (the “Township”) refusing to issue a 

building permit to the Appellant on October 16, 2001 for a detached, single-family dwelling 

house on lands described as Block “K”, Registered Plan of Subdivision 436 (the “Subject 

Lands”). 

[2] The portion of the Subject Lands on which the appellant seeks permission to construct a 

detached, single-family dwelling house is zoned “Estate Residential” by the existing approved 

Comprehensive Zoning By-Law for the Township. A detached, single-family dwelling house is 

a permitted use in this zone. 

[3] Prior to applying for a building permit, it was the understanding of the applicant and 

Township officials that the existing zoning on the Subject Lands was zoned “Open Space 

Zoning” which would not permit residential construction. 

[4] The applicant applied to the Township for a rezoning of part of Block “K” to “Estate 

Residential Exception and Environmental Protection Zoning” and to change the minimum 

front yard depth from 75 feet to 50 feet, and the minimum side yard setback from 40 feet to 25 

feet. 

[5] On October 24, 2000 the Township denied the appellant’s application for re-zoning and the 

appellant then appealed the Township’s decision to the Ontario Municipal Board. 

[6] A few days prior to the hearing before the Ontario Municipal Board on April 25, 2001, the 

Township’s planner “discovered the error” that the relevant part of Block “K” was still zoned 

“Estate Residential”. The property had not in fact been rezoned to “Open Space” as intended 

by the Township pursuant to the requirement of the Ministry of Housing when the Ministry 

gave draft plan approval on March 31, 1978. 
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[7] The Ministry of Housing for the Province of Ontario had on March 31, 1978 advised the 

Township that the draft plan of subdivision had been approved subject to certain amendments 

and conditions, one of which was the requirement that the Township’s restricted area zoning 

by-law contain provisions which would have the effect of prohibiting all buildings and 

structures in the Subject Lands, except those necessary for flood or erosion control. 

[8] At that time when the application for this plan of subdivision was being made, the 

Township of Hamilton was passing its first Comprehensive Restrictive-Area Zoning By-Law. It 

appears that the Township official mistakenly advised the Ministry of Housing that the 

restrictive zoning was in place to prevent the development of Block “K”. As indicated above, 

this mistake was not discovered until just prior to the date set for the hearing of the appellant’s 

appeal to the Ontario Municipal Board. 

[9] The Parties proceeded with the appeal before the Ontario Municipal Board. The Board 

dismissed the applicant’s appeal on April 25, 2001. The Board stated that the zoning 

requested represented “…inappropriate planning and was not in the public interest”. 

[10] At the time of the hearing before the Ontario Municipal Board, the Township was revising 

its Comprehensive Restrictive Area Zoning By-law with the intention of re-zoning Block “K” to 

correct the zoning error that had been discovered immediately prior to the Ontario Municipal 

Board hearing. 

[11] On September 18, 2001, the applicant commenced her application process for a building 

permit to construct a residence on Block “K”. Over a period of several months, the appellant 

prepared a Site Plan and obtained approvals required by the Township to support her building 

permit application, including an Entrance Permit, approval from the Health Unit to construct 

and install a septic system, and the approval of the Ganaraska Region Conservation 

Authority. 

[12] On October 16, 2001, the appellant was advised by letter from the respondent Scott Jibb, 

Chief Building Official, denying the appellant’s building permit application on the basis that 

para. 34 of the Subdivision Agreement for Plan 436, which was registered on title to Block K, 

“expressly prohibits building permits on Block K except buildings or structures required for 

flood or erosion control purposes”. 
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[13] According to the appellant, Scott Jibb advised her that, “…the decision to refuse [the 

Appellant’s building permit application] was based solely on the legal interpretation provided 

[to the Respondents] with respect to paragraph 34 of the Subdivision Agreement and that 

there were no other grounds for refusing the Appellant’s application for a building permit.” 

[14] The Township had entered into a Subdivision Agreement with the developer dated 

January 8, 1980. Paragraph 34 of the Subdivision Agreement is entitled “Lands Unsuitable for 

Building” and provides as follows: 

34. The Owner agrees that the lots and blocks of the Plan which are set out in Schedule 
“O” hereto are unsuitable for building purposes and that no application will be made for a 
building permit for the erection of any structure on any such lot or block until the 
conditions outlined in Schedule “D” hereto for such lot or block have been satisfied to 
the approval of the Municipal Engineer and/or other authorities having jurisdiction. 

[15] Schedule “O” to the Subdivision Agreement includes the Subject Lands. For some 

inexplicable reason there is no Schedule “D” attached to the Subdivision Agreement 

registered on title. 

Position of the Parties 

[16] The parties agree that s. 8(2)(a) of the Building Code Act, 1992, S.O. 1992, c. 23 

provides that the Chief Building Official shall issue a permit unless, 

(a) [T]he proposed building, construction or demolition will contravene this Act or the 
building code or any other applicable law; 

[17] The term “applicable law” as used in s. 8(2)(a) of the Building Code Act is defined in 

Ontario Regulation 160/93, s. 1(2) as follows: 

…for the purpose of section 8 of the Act, any general or special Act, and all regulations 
and by-laws enacted thereunder, which prohibit the proposed construction or demolition 
of the building unless the Act, regulation or bylaw is complied with. 

[Emphasis in original omitted] 

[18] The appellant submits that where an applicant for a building permit has satisfied all the 

requirements of s. 8(2) of the Building Code Act, it is mandatory for the Chief Building Official 

to issue a building permit. A Chief Building Official has no discretion when exercising the 

decision to issue a building permit when all statutory requirements have been fulfilled. 
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[19] The appellant submits that the provisions in the Subdivision Agreement, para. 34, 

registered on title is not “applicable law” within the meaning of s. 8(2)(a) of the Act. 

[20] On behalf of the Township it is submitted that s. 51(26) of the Planning Act, R.S.O. 1990, 

c. P.13, provides statutory authority for a municipality to enter into a Subdivision Agreement, 

the provisions of which can be enforced against the existing and subsequent owners of the 

Subject Lands. As s. 34 of the Subdivision Agreement provides that Block “K” is unsuitable for 

building purposes, the applicant, as a subsequent owner, is therefore bound by the provisions 

of the Subdivision Agreement and is not entitled to a building permit for the construction of a 

single-family residence on the Subject Lands. 

Analysis 

[21] Section 25 of the Building Code Act provides that any persons who consider themselves 

aggrieved by an order or a decision made by an inspector or Chief Building Official under this 

Act or the regulations, except a decision not to issue a conditional permit under s. 8(3) may, 

within 20 days after the order or decision is made, appeal the order or decision to a judge of 

the Superior Court. Subsection (4) provides: 

25(4) If an appeal is made under this section, the judge shall hold a hearing and may 
rescind or affirm the order or decision of the inspector or chief building official or take 
such action as the judge considers the inspector or chief building official ought to take in 
accordance with this Act and the regulations and, for such purpose, may substitute his 
or her opinion for that of the inspector or chief building official. 

[22] The duty of the judge under this subsection therefore, is to do what the judge considers 

the inspector or Chief Official ought to have done. The judge has no powers other than those 

that were possessed by the inspector or chief official, and has no discretion to act or defer 

action, if that discretion was not enjoyed by the inspector or chief official. (See: Southey J., 

speaking for the Divisional Court in Woodglen & Co. v. North York (City) (1984), 47 O.R. (2d) 

614, 12 D.L.R. (4th) 146 (Div. Ct.).) 

[23] It is common ground that s. 8(1) is mandatory, requiring the Chief Building Official to 

issue a building permit for the purposes of this case unless the proposed building or 

construction will contravene this Act or the Building Code or any other applicable law. There is 

no suggestion that the proposed building construction would contravene the Building Code 

Act or the Building Code. 
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[24] It is also common ground that the rights of the applicant are to be determined at the time 

the Chief Building Official makes the decision whether to issue the permit. (See Summit Glen 

Development Corp. v. Toronto (City) (1989), 44 M.P.L.R. 50 (Ont. Dist. Ct.).) 

[25] The “applicable law” which s. 8(2)(a) directs the official to apply in deciding whether to 

grant a permit is the law in force at the time of such decision. (See: H & D International Group 

v. Toronto (City) (1988), 44 M.P.L.R. 187 (Ont. Dist. Ct.). Therefore, in this case, whether the 

appellant at the time she submitted her application for a building permit knew that the intent of 

the Township was to re-zone the Subject Lands as originally intended is of no consequence in 

these circumstances. (See: Frontenac-Lennox & Addington (County) Roman Catholic School 

Board v. Kingston (City) (1994), 25 M.P.L.R. (2d) 102 (Ont. Gen. Div.).) 

[26] In Woodglen & Co. v. North York (City), supra, the respondent had applied for a building 

permit to construct a single-family dwelling on certain lands. The proposed use was permitted 

under the applicable zoning by-law passed and approved in 1953, but, because it conflicted 

with the Official Plan, approved in 1974, the permit was refused. The municipality had failed to 

amend its zoning by-law to conform with the Official Plan. The court held that the intention of 

the municipality to rezone to prohibit such construction was not a valid reason for refusing or 

postponing the issuance of the permit. 

[27] It has also been held that the common-law duty of care to those who may foreseeably be 

affected by the approval of the permit is not relevant. (See: Alaimo v. York (City) Chief 

Building Official (1995), 26 M.P.L.R. (2d) 69 (Ont. Gen. Div.).) 

[28] The issue then, is whether the provisions of para. 34 of the Subdivision Agreement 

registered on title constitutes “any other applicable law” as defined in Ontario Regulation 

160/93. 

[29] If the provisions in para. 34 of the Subdivision Agreement were considered to be “building 

restrictions”, then according to the decision in McDonald’s Restaurants of Canada Ltd. v. 

Humm (1983), 24 M.P.L.R. 103 (Ont. Co. Ct.), building restrictions which run with the land, 

even though the municipality may be a party to the agreement imposing such restrictions, are 

not applicable law. 

[30] A number of statutes and regulations have been considered by the courts on this issue 

as to whether requirements thereunder constitute “applicable law”, for example: 
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The Conservation Authorities Act [R.S.O. 1980, c. 85] and regulations thereunder were held 

to be applicable law prohibiting the construction of buildings on a flood plain without the 

consent of the authority. (See: Upper Thames River Conservation Authority v. London (City) 

(1989), 67 O.R. (2d) 784, 42 M.P.L.R. 241 (Dist. Ct.) and Stacey v. Oxford-on-Rideau 

(Township) (1989), 46 M.P.L.R. 15 (Ont. Dist. Ct.).) 

The Environmental Protection Act, requiring approval for a heat pump to be installed in a 

building was held to be applicable law since, “…this Act has a logical and real nexus to the 

subject and purpose of the Building Code Act.” (See: Upper Thames River Conservation 

Authority v. London (City), supra.) 

[31] It has also been held that the requirement of the filing of a Drainage Plan and a Site Plan 

approval constitute “applicable law” and both plans should have been submitted prior to the 

submission of the building permit application. (See: Woodglen & Co. v. North York (City) Chief 

Building Official (1994), 23 M.P.L.R. (2d) 219 (Ont. Gen. Div.).) 

[32] Section 51(26) of the Planning Act, R.S.O. 1990, c. P.13 (formerly s. 26) provides: 

51(26) A municipality and the Minister may enter into agreements imposed as a 
condition to the approval of a plan of subdivision and any such agreement may be 
registered against the land to which it applies and the municipality or the Minister, as the 
case may be, shall be entitled to enforce the provisions thereof against the owner and, 
subject to the provision of the Registry Act and the Land Titles Act, any and all 
subsequent owners of land. 

[33] The issue of whether provisions of Subdivision agreements registered on title could 

constitute “other applicable law” was considered by the court in Rotstein v. North York (City) 

Chief Building Official (1995), 29 M.P.L.R. (2d) 305 (Ont. Gen. Div.). 

[34] In Rotstein, there was a provision in the Subdivision Agreement that appeared to prohibit 

the proposed use of the lots and the owners, by proceeding with the proposed construction 

would be in breach of the agreement. 

[35] Moldaver J., (as he then was) stated at para. 21 [p. 311 M.P.L.R.]: 

The appellants contend that the Subdivision Agreement should be treated as if it had the 
force of law, equivalent to a regulation or by-law, thereby bringing it within the purview of 
the words “applicable law” defined in s. 2(2) of Regulation 160/93. In support of this, 
reliance was placed on s. 51(6) of the Planning Act. 

And at para. 23 [p. 312 M.P.L.R.]: 

20
02

 C
an

LI
I 4

94
65

 (
O

N
 S

.C
.)



 

 

In my opinion, the Subdivision Agreement did not take on the force of law, and therefore 
it did not come within the purview of the words “applicable law”. It was nothing more than 
a contract between the City and the developer. The fact that it could be registered on 
title and enforced by the City under s. 51(6) of the Planning Act did not have the effect of 
converting it into a regulation or by-law, or something akin to either. 

[36] It has been held, however, that, “other applicable law” includes a Heritage Easement 

Agreement registered on title under s. 37 of the Ontario Heritage Act, R.S.O. 1990, c. O.18. In 

Roman Catholic Episcopal Corp. for the Diocese of Peterborough v. Cobourg (Town) (1998), 

40 O.R. (3d) 187, 46 M.P.L.R. (2d) 195 (Gen. Div.). (“Roman Catholic Episcopal Corp.”) the 

court found that the Heritage Easement Agreement qualified as applicable law. Under the 

provisions of the Ontario Heritage Act the municipality was empowered to pass a by-law 

designating property as having historic or architectural value or interest under s. 29. Aside 

from this designation power, s. 37 of the Ontario Heritage Act also provided for historical 

easement and covenant agreements. 

[37] In this case, the Town of Cobourg did pass a designation by-law and also entered into a 

Heritage Easement Agreement that was registered on title. The court framed the issue as 

follows [at p. 195 O.R.]: 

[Does] the agreement come within the term “applicable law”, given that the Chief 
Building Official has the authority to refuse a demolition permit under the Building Code 
Act if the demolition would contravene an applicable law[?] 

[38] The court stated [at pp. 195-96 O.R.]: 

In this case, the easement was created as part of a statutory scheme to protect heritage 
buildings in Ontario. Under s. 37(1) of the Act, the municipality must have the authority 
of a by-law to enter into such an agreement. It can then enforce the easement 
agreement, whether or not it is the owner of land which could be benefited or 
accommodated by the agreement. Most importantly, pursuant to s. 37(5), the agreement 
prevails when there is a conflict with the provisions of the Act relating to alteration and 
demolition found in ss. 33 and 34. That subsection is, in effect, a statutory incorporation, 
by reference, of the easement agreement. It gives priority to the easement agreement in 
the event of a conflict with other parts of the legislation, and thus it allows landowners 
and municipalities to expand the protection for historic buildings beyond that provided 
elsewhere in the statute. Given the terms of s. 37(5) of the Act, I conclude that the 
Heritage Easement Agreement is applicable law here. 

[Emphasis added] 

[39] The court specifically found that s. 37(5) of the Ontario Heritage Act which provides: 
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[w]here there is a conflict between an easement or covenant entered into by council of a 
municipality under subsection (1) and section 33 or 34, the easement or covenant shall 
prevail. 

[40] It does not appear from the decision that the Rotstein case was considered by the court 

in Roman Catholic Episcopal Corp. 

[41] There is not a similar “statutory incorporation” in the Planning Act with reference to a 

Subdivision Agreement. In my view, this is a distinguishing feature from the Rotstein decision. 

Although the Planning Act does provide that the municipality can enforce the provisions of the 

Subdivision Agreement, the Planning Act does not contain a similar provision to s. 37(5) of 

the Ontario Heritage Act. 

[42] In my view, the Roman Catholic Episcopal Corp. case is not in conflict with the decision 

in Rotstein. Accordingly, in my view, the statement in Rotstein that the Subdivision Agreement 

did not come within the purview of the words “applicable law” still remains a persuasive 

judicial determination. 

[43] The case of 723 Rymal Inc. v. Lampman (2001), 17 M.P.L.R. (3d) 230 (Ont. S.C.J.) does 

not assist the respondents. That court, in its final determination, found that the use of the 

almost-completed building as a residential access care centre would be rendered illegal upon 

the demolition of a separate building that was to be preserved, resulting in a contravention of 

a site-specific zoning by-law. The fact that the Site Plan Agreement had been entered into 

and had been registered on title did not appear to be of significant consequence in the court’s 

ruling. It was the zoning by-law that was held to be, other applicable law. 

[44] In summary, therefore, the provisions in para. 34 of the Subdivision Agreement registered 

on title do not constitute “other applicable law”. 

[45] In addition, the wording of para. 34 of the Subdivision Agreement does not state that all 

buildings and structures except those necessary for flood or erosion control are prohibited as 

required by the conditions for draft plan approval from the Ministry. Instead, para. 34 of the 

Subdivision Agreement states that, if certain conditions “…have been satisfied to the approval 

of the Municipal Engineer and/or other authorities having jurisdiction…”. Accordingly, this 

paragraph does allow for building subject to approvals. 
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[46] The applicant submits that she has satisfied the requirements of “other authorities having 

jurisdiction”. 

[47] In summary, the court is satisfied that, under the circumstances, provided the applicant 

has fulfilled all the other prerequisites (as apparently she has), the Chief Building Official was 

required to issue the requested building permit. An order will therefore go to that effect. 

[48] The appeal is allowed with costs to the appellant fixed at $2,500, plus GST. 

Order accordingly. 
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