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Clair Sellens has appealed to the Ontario Municipal Board under subsection 6 of Bill Pr140,  An 
Act respecting the City of Hamilton Act, 1994, S.O. 1994, c. Pr. 52, from Council’s refusal of a 
waiver of the 2 year building requirement for lands known municipally as 14 Belvidere Avenue 
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C. Sellens  
 
 

MEMORANDUM OF ORAL DECISION DELIVERED BY S. D. ROGERS ON 
MONDAY APRIL 9, 2001 AND ORDER OF THE BOARD     

 In 1971, Clair Sellens bought a number of properties on Belvidere Avenue in the 
City of Hamilton.  The properties are located on the brow of the Niagara Escarpment 
overlooking the City.  On one of the properties was located a large home constructed in 
the late 1800s, the Belvidere House.  An adjacent property was vacant.  To the east 
were two additional lots.  Mr. Sellens created three lots from the properties to the east 
and sold these properties but retained the larger lots with the older house located on it.  

Thereafter came some years of renting the Belvidere House.  According to Mr. 
Sellens, he was a “bad landlord”, choosing consistently bad tenants.  The house was 
not taken care of properly.  However, in 1980, Mr. Sellens engaged in a complicated 
transaction whereby the Belvidere House was donated to the Church of God for use by 
a minister as a manse, while the land on which it sat was leased to the Church for a 
minimal sum.  This arrangement lasted for some 13 years, during which time the tenant, 
Mr. Wiedrick and his wife raised their family.  The arrangement was finally terminated 
when the Wiedricks realized that the work required on the house just so that it could 
function adequately was very far beyond their means. 

 During the time the Wiedricks inhabited the house, they approached the City and 
explored the possibility that the house be designated as an historic property under the 
Ontario Heritage Act.  They had hoped and were led to believe that such a designation 
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would assist them in obtaining financial assistance to repair and maintain the house.  
The Belvidere House was thus designated.  However, no financial assistance was ever 
obtained. 

 Thereafter, Mr. Sellens explored various options which might result in the 
preservation of the house, including donating the house itself to the City, transferring the 
house to a nearby park with renovations for a restaurant, providing the City with an 
option to purchase the land and the house, so that the City could find a buyer.  None of 
the options became a reality.  In the meantime the house fell in disrepair, and became a 
draw for vagrants and vandals.  The house, being vacant, was used during the night by 
youths for parties and drinking, no matter the efforts of Mr. Sellens to bar entry.  Police 
and fire personnel were called on a continual basis to deal with activities of trespassers 
on the property.  The house became a blight on the neighbourhood. 

Mr. Sellens had applied for a demolition permit under the Ontario Heritage Act.  
The permit was not immediately given, but Mr. Sellens was required to wait 180 days 
before applying for both a building permit and a demolition permit.   There is, in addition 
to the Ontario Heritage Act, additional legislation applicable to the City of Hamilton, 
known as the City of Hamilton Act, 1994.  Under the Ontario Heritage Act, once a 
demolition permit is issued, there is no constraint on new construction.  Under the City 
of Hamilton Act, 1994, there is a further requirement that construction of a new building 
be commenced within two years of the commencement of demolition of the heritage 
building.  There are hefty fines in place should the requirements not be observed.  
However, there is a procedure whereby the property owner can apply for an extension 
of the two year requirement and or a waiver of the requirement altogether. 

 Mr. Sellens applied for a waiver of the requirement.  After deferring the matter 
several times, the Planning and Development Committee for the City recommended 
granting the waiver.  However, the request for a waiver was refused by the City.  Mr. 
Sellens appealed to this Board pursuant to Section 6 of the Act. 

 At the hearing of this matter, the Board heard from two witnesses for the City and 
from four witnesses supporting the application and providing the information detailed 
above.  

 Mr. Peter is a Plans Examiner with the City Buildings Department.  Mr. Peter 
detailed the chronology of the designation and applications for demolition and building 
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permit, the various extensions of the demolition permit which were granted, as well as 
the decision to refuse the waiver of the requirement.  Mr. D. Cuming is a heritage 
planner with the City of Hamilton.  He reviewed the history of the City Act, and provided 
information with respect to the intent of the Act. 

 It was Mr. Cuming’s evidence that the purpose of requiring a building after 
demolition of a heritage building was to maintain and manage the community 
environment and ensure community amenity by avoiding the problems that can result 
when a residential property is vacant. 

 The Board heard from Mr. Sellens, who provided evidence with respect to the 
history of dealings relating to the property and the house itself.  He provided evidence of 
assurances and representations he received from various City officials, as well as 
providing persuasive evidence of the lack of support received from the City in general.  
By the time he exercised the demolition permit, the evidence was that City officials were 
strongly urging him to demolish the building to end the problems plaguing the 
neighbourhood as a result of the building being vacant.  Assurances were given to him 
and to some neighbours by various City officials with respect to the certainty of 
receiving a waiver of the two year building requirement should he proceed with 
demolition.  Confirmation of these assurances were given by other witnesses. 

 The Board also heard from a number of neighbours who supported the grant of a 
waiver.  There was clearly relief that the home had been removed.  Furthermore, the 
Board heard of the extensive restorative measures that Mr. Sellens had taken to 
beautify the property, once demolition was complete.  The Board heard that the property  
now resembled a small park, and permitted many of the neighbours who previously had 
no view, a panoramic view over the brow of the escarpment. 

 Section 4(3) of the City of Hamilton Act, 1994 states as follows: 

(3) If the council extends the time under section 5 for completion of the 
new building, the applicant may apply for relief from the extended 
completion time if the applicant considers that, 

a) it is not possible to complete a new building in the extended time; or 

b) the construction of a new building has become not feasible on 
economic or other grounds. 
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 Section 5(1) of the Act states: 

 5(1) The council shall consider an application under section 4 and may, 
 

a) extend the time for completion of the new building; or 
 
b) relieve the applicant from the requirement of constructing the new 

building. 

 The Board may make any decision that Council is entitled to make.  Counsel for 
the City submitted to the Board that it must balance the grounds for the application with 
the intent of the legislation.  She pointed to the substantial penalties for non-compliance 
with the Act.  The Board agrees with the submissions of counsel with the exception of 
her submissions with respect to the intent of the Act.  Her interpretation of the evidence 
was that the intent was to ensure a house is in place.  The Board’s view of the evidence 
was that the intent was to avoid exactly the type of community destruction which 
occurred while the Belvidere House was still standing. 

 The Board finds that the demolition of the Belvidere House and the restoration 
measures taken by Mr. Sellens not only maintains, but substantially enhances the 
community amenity, and rids the community of the problems associated with a vacant 
house near a public park. The absence of a home has opened up the neighbourhood 
and provided previously unenjoyed amenities for other neighbours.   

 The Board also finds that the grounds for the application have been 
substantiated. 

 The Board therefore finds that relief from the requirement to construct a new 
building ought to be granted, and that the intent of the City of Hamilton Act, 1994 will be 
fully met.  The Board therefore allows the appeal, and grants the relief applied for. 

 So orders the Board. 

 

         “S. D. Rogers” 

         S. D. ROGERS 
         MEMBER 

 


