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MEMORANDUM OF ORAL DECISION FROM A PREHEARING CONFERENCE 
HELD ON OCTOBER 12, 2005 DELIVERED BY R.D.M. OWEN AND ORDER 
OF THE BOARD         _____

This is the first pre-hearing conference arising from an appeal of the refusal to issue 
a demolition permit by Council for the City under new amendments to the Ontario Heritage 
Act.  There was an earlier motion hearing on this matter that lead to this pre-hearing 
conference.  Before us today are certain jurisdictional issues, party status and settling of 
the issues for the hearing. 
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 Dealing first with the jurisdictional issues raised by the City and supported by Mr. 
Longo’s clients who seek party status, the Board is satisfied that the purpose and intent of 
the Act as set out in the Tremblay case1 is to provide for the conservation, protection and 
preservation of the heritage of Ontario.  The Board also accepts that this may interfere with 
individual property rights and the “very purpose of the Act must be to balance the interests 
of the public, community and the owner.”   TheTremblay case deals with the designation 
process, but the Board is satisfied it applies equally to the case of demolition.  Based on 
the reading of the Act and the Tremblay case the Board finds that the role of this Board on 
an appeal from a refusal to issue a demolition permit by the City is a balancing of the 
public and community interests against those private property rights of the owner.  It is not 
as submitted by Mr. Longo an issue of whether there are greater public interest goals in 
favour of demolition than the public interest goal of preservation in deciding whether to 
permit demolition or not.   

The City and Mr. Longo argued that the Notice of Intention to Designate this 
property decided the issue of designation and the cultural heritage value or interest  of the 
property could not now be challenged on S. 30(2) of the Act.  

 S. 30 (2) Sections 33 and 34 apply with necessary modifications to 
the property as of the day notice of intention to designate the 
property is given under subsection 29(3) as though the designation 
process were complete and the property had been designated under 
section 29. 
 

In the Board’s view, this ignores the title for that section which is “Interim control of 
alteration, demolition or removal”.  The section is just intended to freeze the ability of an 
owner to proceed with demolition, which they could otherwise have done had the property 
not been subject to the Notice.  The appeal, provided to the owner, to this Board under s. 
34 is available and this Board must hear the appeal.  It is clear from the submissions of 
Counsel for the owner and from the City staff report supporting the refusal of the demolition 
permit that it is the cultural heritage value or interest of the property that caused Council to 
refuse the permit.  Why it was considered for designation are the very reasons that would 
support refusing the demolition permit and the owner must have the right to challenge 
those reasons. 

 
1 Tremblay et al  v. The Corporation of the Town of Lakeshore et al (2003), 68 O.R.(3rd) 109 (Divisional Court) 
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 The City and Mr. Longo argue the Board can only allow or refuse the demolition.  
The Board cannot impose conditions that would have the affect of allowing partial 
demolition.  It is an “all or nothing” decision.  The Board accepts the submission of Counsel 
for the owner and based on the Board’s reading of the Act, and again relying on the 
Tremblay case, finds that as the object of the Act is to provide for the conservation, 
protection and preservation of the heritage of Ontario, to limit the Board’s powers to “all or 
nothing” makes no sense.  Surely there will be cases where the preservation of part of a 
building or structure is warranted and in those cases the Board must have the power to so 
find and by conditions allow a partial demolition. Both Council and this Board have by S. 34 
of the Act the power to consent to the demolition “with such terms and conditions as the 
Board may specify”.  The suggestion that this somehow interferes with the powers of 
Council and its “final” decision on an “alteration” request has no merit.  The Board does 
concur with the City that should the owner in a demolition hearing have an alternative 
position that envisages conservation, protection or preservation of part of the building or 
structure then adequate notice is necessary.  

In addition to questions of jurisdiction, two matters require a decision by the Board.  
The first matter is party status.  The second matter is the scope of the issues for the 
hearing. 

Dealing with the second matter first, the Board was provided with three separate 
sets of issues lists.  Mr. Farber’s list (Exhibit 12) framed the question for the Board’s 
determination as the first issue.  That is, should demolition be allowed and if so, should 
conditions be imposed.  Mr. Longo also had this as his first issue. The Board finds that this 
is the essential issue for determination as set out in the provisions of the Act.  

Mr. Farber’s other issues are lengthy and paragraphs 2 to 22 were characterized  by 
Mr. Longo as issues that go to the question of designation.  While Council has the authority 
to determine designation, the Board has the authority to direct the issuance of a demolition 
permit.  The applicant/ appellant in this instance has raised issues that go to both 
designation and demolition and they are, of necessity, interrelated.  Accordingly, the Board 
accepts the issues as framed by Mr. Farber.  The issues raised by the City are, as Mr. 
Haley conceded, in the form of questions.  The City’s issues 1 through 4, as amended and 
conformity to the OP and PPS should be added to the Farber list.     With respect to issues 
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5 and 6 set out by the City, these have been answered by the Board earlier in this 
decision.     

Mr. Longo’s issues are based on the premise that the only matter for the hearing is 
whether the demolition of the resource furthers any public interest.  The Board has dealt 
with this and found this is not the test nor the issue to be decided. Issues relevant to 
demolition will, by their very nature, overlap with issues that go to designation.  The Board 
finds that Mr. Longo’s issues 1 and 3 are relevant for the hearing, but included in the 
Farber list. 

This leads the Board to the issue of party status.  Mr. Longo’s issues 1 and 3 will be 
addressed by the City. Accordingly, the question for the Board is whether Mr.   Longo’s 
clients should be given party status, a request supported by the City.  Mr. Farber agrees 
they can be participants.  Mr. Longo wants to call expert evidence, cross-examine 
witnesses and make argument on behalf of his clients. 

The Board grants Mr. Longo’s clients party status, for the following reasons.   

In arriving at this decision, the Board finds that the process under the Act is not 
parallel to the site plan appeal process under the Planning Act.  There is a public 
component in this process that does not exist under the provisions of the Planning Act for 
hearings on site plan control. 

Mr. Farber’s issues 26 and 27, which the Board has accepted refer to a City and 
community interest in the matter.  These interests, which were framed by Mr. Farber, are 
not the same.  Mr. Longo’s clients’ interest may be considered to be a community interest 
which may not always be the same as the City’s interest, depending on the evidence 
adduced at the hearing. 

Mr. Longo’s clients have participated in the process throughout demonstrating a 
genuine and direct interest in the outcome. 

Mr. Longo’s clients intend to call two expert witnesses in support of the position that 
a demolition permit should not be issued.  This is further evidence that they have a 
genuine interest and commitment to the matter. 

Mr. Farber did not raise prejudice to his client as a reason to deny party status. 
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The City does not object to their inclusion as a party. 

While Mr. Longo’s clients’ interest could have been more clearly expressed; as this 
is the first hearing under this new legislation and for the reasons set out above, the Board 
will exercise its discretion to add these parties in the circumstances of this the first case to 
come before the Board. 

The Board directs the City and Mr. Longo’s clients to coordinate their cases to 
ensure there is no duplication of effort.   

The Board accepts the procedural order in the form submitted by the City and will 
attach the issues list.  The Board’s Procedural Order is Attachment 1 to this order. 

The persons listed as participants in the decision were granted participant status on 
the consent of all the parties. 

These are the orders of the Board. 

 

        “R.D.M. Owen” 

R.D.M. OWEN 
VICE-CHAIR 
 
 
“J. deP. Seaborn” 
 
J. deP. SEABORN 
VICE-CHAIR 
 
 
“P. Zakarow” 
 
P. ZAKAROW 
CHAIR, Conservation Review Board 
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