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 Judith Sellens and Clair Sellens (appellants) are the owners of a residential 
property known municipally as 31 Cross Street in the former Town of Dundas and now 
part of the City of Hamilton.  The property is located within the Cross-Melville Heritage 
Conservation District and under Section 42 of the Ontario Heritage Act a permit is 
required for altering any building or structure or for the demolition of any building or 
structure. 

 Mr. and Ms Sellens made an application under Part V of the Ontario Heritage Act 
to permit the construction of a new sunroom, a new master suite, entrance and 
connecting porticos, an attached two-car garage, an attached three-car garage, a motor 
court and driveway (Exhibit 5).  The evidence of Mr. Sellens is that he purchased the 
home in 1964 and now requires an additional ground floor bedroom in order to remain in 
the home as the stairs to the second floor are becoming more difficult.  His further 
evidence is that the two garages are necessary for their personal automobiles and his 
vintage car collection. 
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 On May 24, 2006, the Council of the City of Hamilton denied the application.  Mr. 
and Ms Sellens appealed the decision to this Board. 

 

Background 

 31 Cross Street is a residential property located on the east side of Cross Street 
within the Cross-Melville Heritage Conservation District.  The Cross-Melville Heritage 
Conservation District (HCD) was designated by the former Town of Dundas and 
approved by the Ontario Municipal Board in 1991 under Section 41 of the Ontario 
Heritage Act.  Under Section 42 of the Ontario Heritage Act, a permit is required for 
altering any building or structure or for the demolition of any building or structure. 

 The existing dwelling is a one and one-half storey stone structure constructed in 
the 1840s.  The subject property is approximately 35,024 square feet in area and the 
front yard, south side yard and rear yard contain extensively grassed grounds.   There is 
an existing garage at the rear of the subject property, northeast of the existing residence 
and accessed by a mutual driveway. 

  

Context and Process in the Hearing 

 In this hearing, Mr. Clair Sellens provided evidence on behalf of himself and his 
wife in support of the application.  Mr. David Cuming, Acting Manager in the Community 
Planning and Design Section of the City of Hamilton, provided opinion evidence in 
heritage conservation and his planning concerns with the alterations and additions 
proposed in the application.  Ms Donna Graham, Chair of the Cross-Melville Heritage 
District Committee, provided the organization’s reasons in opposition to the proposed 
application. 

 The hearing took place over three days.  The first day of the hearing was on 
November 9, 2006.  One of the difficulties on that day was that the appellants relied on 
hand drawings prepared by themselves.  The appellants, at the end of the first day, 
agreed to retain a design professional to provide accurate design detail.  Ms Smith, 



 - 3 - PL060515 
 

counsel for the City of Hamilton, did provide the appellants with a list of heritage 
consultants (Exhibit 15, Tab 1) with knowledge in heritage conservation. 

 During the evening of the first day of this hearing, there appeared to be some 
accommodation by both the City and the appellants.  With the consent of the parties, 
the Board adjourned the matter in order for the parties to attempt a settlement or a 
partial settlement. 

 There was a continuation of the hearing on November 8, 2007, approximately 
one year later, for a further two days.  The Board was provided with revised drawings 
prepared by the firm of Lorne Haverty Ltd. (Exhibit 15, Tab 7).  The drawings included 
three different proposals and Mr. Sellens stated clearly that Site Plan 5 with revised 
elevations (Exhibit 16) is the appellants’ compromise proposal to be considered by the 
Board. 

 Ms Smith advised the Board that she sent a letter to Mr. Sellens dated October 
31, 2007 (Exhibit 15, Tab 10).  The letter states that “none of your plans show how your 
proposal will affect the integrity of your heritage building” and “the City cannot support 
your proposal”. 

 

The Issue of Planning Process 

 In the appeal letter of June 7, 2006 (Exhibit 12, Tab 22), the appellant set out two 
of the reasons, among others, for their appeal.  The reasons are set out as follows: 

1. Our application dated November 16, 2005 was delayed without 
cause and not properly accepted until March 1, 2006, and as a 
result the allowed 90 days for a decision passed and a permit 
should have been issued. 

2. We have been treated with bias and unfairness by both the 
heritage staff and council. 



 - 4 - PL060515 
 

On the last day of the hearing, Mr. Sellens changed his position and stated “I am 
not asking you to rule on the 90-day appeal even though that 90-day appeal was 
abused”. 

The evidence of Mr. Cuning is that the Sellens first entered into pre-submission 
consultation with planning staff of the City of Hamilton and the Cross-Melville Heritage 
Conservation district Advisory Committee in the summer of 2005.  There was extensive 
consultation including a review of the conceptual drawings, a meeting on July 12, 2005 
to discuss the preliminary plans and several letters and correspondence on the subject 
matter (Exhibit 12, Tab 5, 6, 7, 8 and 9). On November 16, 2006, Mr. and Ms Sellens 
delivered by hand their Heritage Permit Application (Exhibit 12, Tab 10).  Ms Sharon 
Vatlay, Cultural Heritage Planner for the City of Hamilton, advised Mr. and Ms Sellens 
on December 9, 2005 (Exhibit 12, Tab 11) that the Heritage Permit Application was not 
complete and that detailed drawings including scaled plans, elevations, construction 
details and site plan were required.  On December 23, 2005, Mr. Sellens contacted Mr. 
Art Sampson, Ward 13 Councillor in the City of Hamilton, resulting in further 
correspondence (Exhibit 12, Tab 12, 13 and 14).  Mr. David Cuming advised Mr. and 
Ms Sellens by letter on March 1, 2006 (Exhibit 12, Tab 15) that “are now prepared to 
start the formal processing of the application as of the date of this correspondence”.  
There was further correspondence (Exhibit 12, Tab 16 and 17) and a report prepared by 
the Planning and Economic Development Department dated April 28, 2006 
recommending that the Heritage Permit Application be denied (Exhibit 12, Tab 18).  The 
Planning and Economic Development Committee considered the report on May 16, 
2006 and both Mr. Cuming and Mr. Sellens appeared and made presentations to the 
Committee.  On May 24, 2006 Council of the City of Hamilton denied the Heritage 
Permit Application of Mr. and Ms Sellens. 

Based on the evidence and submissions, the Board finds that there has been a 
lengthy and exhaustive planning process. Based on the evidence, the Board finds that 
the correspondence of March 1, 2006 of David Cuming is the notice of receipt as 
required under subsection 42(3) of the Ontario Heritage Act and that the decision of the 
Council of the City of Hamilton on May 24, 2006 is within the 90 days after the notice of 
receipt is served on the applicants.  Based on the evidence, the Board finds no bias or 
unfairness in the process and that the City of Hamilton has maintained a high standard 
of diligence. 
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Heritage Permit Application HP2006-008 

 As stated earlier, Mr. Sellens presented revised drawings and stated that Site 
Plan 5 (Exhibit 15, Tab 7) with revised elevations (Exhibit 16) is the compromise 
proposal to be considered by the Board. 

 The evidence of Mr. Sellens is that the existing garage and gravel driveway will 
remain but the proposed three-car garage in the original application, at the southwest 
corner of the property, will be deleted and the proposed two-car garage and new 
driveway at the south side of the existing dwelling would remain.  His evidence is that 
the loss of green space is reduced and only one tree is to be removed.  He stated that 
the proposed second driveway will require removal of a section of the existing stone 
wall at the front of the property but that the condition of the existing front wall is 
deplorable. Mr. Sellens referred to section 6.3 of the Cross-Melville Heritage 
Conservation District Plan that encourages garages to be located at the rear or an 
inconspicuous side of the building. His evidence is that the proposed additional two-car 
garage is approximately 88 feet from the street or approximately 73 feet from the 
existing front stone wall.  In the opinion of Mr. Sellens, the proposed location of the two- 
car garage satisfies this guideline. 

 The evidence of Mr. Sellens is that the proposed two-car garage will have a 
reversed entry disguising the garage and allowing windows of similar design to the 
existing dwellings as depicted in Exhibit 16.  In his opinion, the important view is the 
view from the street and the revised proposal will match the architectural character of 
the main house. 

 The evidence of Mr. Sellens is that the original proposal (Exhibit 5) included a 
second storey above the proposed master suite at the south side of the existing 
dwelling.  The revised proposal removes the second floor above the master suite. In the 
opinion of Mr. Sellens, this compromise will reduce the mass of the addition, not disrupt 
the existing mansard roof and maintains the original window openings on the second 
floor of the existing dwelling. 

 The evidence of Mr. Sellens is that the proposed sunroom, single storey master 
suite, new driveway with a turn around to the proposed two-car garage and the 
connecting portico will be complementary in terms of mass, roof design, windows and 
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walling material. In his opinion, the revised proposal satisfies the guidelines in the 
Cross-Melville Heritage Conservation District Plan. In his opinion, within five years the 
proposed addition will not appear to be a new addition because it will blend in with the 
existing building. 

 The evidence of Mr. Cuming is that he met with Mr. Sellens on several 
occasions.  He has advised Mr. Sellens verbally and in writing that the City requires a 
complete set of drawings and that a project of this magnitude requires some form of 
professional design by a professional design consultant skilled in heritage conservation. 
His evidence is that by retaining a design professional to assist in refining submissions, 
there is more precision in understanding what currently exists and more precision of 
what is to change and the details of the changes.  Mr. Cuming stated that he has not 
dealt with the architectural firm of Lorne Haverty Ltd. in heritage additions and notes 
that there is no seal stamped on these drawings and there is no indication who 
originated the drawings or who checked the drawings.  The evidence of Mr. Cuming is 
that most applications under the Ontario Heritage Act in the City of Hamilton are 
approved but that he does not recommend approval of the revised application before 
the Board. 

 The evidence of Mr. Cuming is that the Official Plan of the former Town of 
Dundas contains principles and policies respecting heritage resources and their 
management.  Mr. Cuming referred to Section 1.5.5 Heritage Resources that states: 

The central and older areas of Dundas, particularly along the main shopping 
district of King Street West and the Cross-Melville Heritage District, contain 
numerous attractive historic buildings which contribute strongly to Dundas’ 
unique heritage character and sense of place.  A major objective of the plan is 
to preserve the overall character of these heritage areas and to provide a 
design framework for appropriate new development within a historic context. 

The evidence of Mr. Cuming is that the revised proposal includes a number of 
construction activities that can be summarized as follows: 

• An addition to the existing residence to accommodate a new 
master bedroom and sunroom 

• An addition to the existing residence to provide for a new attached 
two-car garage accessed by a new portico 
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• Installation of a new driveway and motor court turn-around 

• The removal of one tree 

In the opinion of Mr. Cuming, this represents overdevelopment of the property and the 
intensive scale of construction on the subject heritage property would not be in keeping 
with the principle set out in Section 1.5.5. 

 Mr. Cuming referred to Section 1.7.9 of the Official Plan which addresses the 
Cross-Melville Heritage District noting that it is a “unique residential neighbourhood and 
intensification must be undertaken with particular regard for preserving the heritage 
character of the area”.  In the opinion of Mr. Cuming, the intensification of use on this 
property for the storage of motor vehicles in the existing garage and the proposed two 
car garage with two separate driveways would compromise the setting and appearance 
of the lot and the heritage character of the district. 

 Mr. Cuming reviewed in detail the Cross-Melville Heritage Conservation District 
Plan.  His evidence is that the former Town of Dundas approved this District Plan that 
includes goals, objectives and guidelines for the conservation and management of this 
sensitive heritage area. 

 Mr. Cuming referred to Section 6.0 of the District Plan which provides guidance 
in the construction of alterations, additions and new construction.  Section 6.1 states 
that “A key objective of these guidelines is not to stop change but to manage change in 
a way that will protect valued heritage features as well as encourage sensitive new 
design”.  Section 6.2 of the Plan seeks to ensure that: 

• Historical building materials and architectural features are 
protected; and, 

• Character defining elevations, especially those that face the street, 
are not radically changed. 

The evidence of Mr. Cuming is that the revised proposal is conceptual in nature 
and does not provide construction details of how these additions are to be tied into 
existing heritage construction materials.  Mr. Cuming stated that the hand-drawn Exhibit 
17 is a beginning of understanding the function and alterations proposed in Site Plan 5.  
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The evidence of Mr. Cuming is that the City needs to be provided with the existing 
conditions such as windows, roofs and building material and, secondly, professional 
designed drawings of the proposed changes in order for the City to micro-manage these 
changes.  In the opinion of Mr. Cuming, Mr. Sellens has provided only limited 
information which does not protect important heritage materials and features and the 
revised proposal damages the heritage fabric of the subject property. 

Section 6.2 provides guidelines in a subsection entitled Features And Spaces 
Around Buildings that: 

• Attempt to preserve and maintain driveways, walkways, fences and 
walls that contribute to the special character of the space around a 
heritage building. 

• Design and locate new parking spaces so that they are as 
unobtrusive as possible, ensuring that front lawns and tree plantings 
are maintained. 

The evidence of Mr. Cuming is that Site Plan 5 is proposing partial removal of a 
stone wall to create a new driveway and a turn-around driveway to access the proposed 
two-car garage.  The new facilities and structure will occupy a substantial portion of a 
grassed area located at the south side of the existing dwelling.  In the opinion of Mr. 
Cuming, the proposal does not satisfy the guidelines in Section 6.2 as it creates two 
driveways, removes a portion of a stone wall and removes a large grassed area. 

Mr. Cuming referred to Section 6.3 Additions To Existing Buildings which states 
that “Exterior additions have the potential to radically alter the appearance of a heritage 
building”.  The evidence of Mr. Cuming is that the guidelines under the heading 
Location, that apply to the application, are as follows: 

• Exterior additions, including garages, balconies and greenhouses are 
encouraged to be located at the rear or on an inconspicuous side of 
the building, limited in size and scale to complement the existing 
building and neighbouring property. 
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• Additions to structures with symmetrical facades should avoid 
creating imbalance and asymmetrical arrangements in building form. 

 Mr. Cuming referred the Board to the revised elevations (Exhibit 16) and in 
particular the west elevation depicting the front of the existing dwelling with the 
proposed additions.  In the opinion of Mr. Cuming, the proposed sunroom, master 
bedroom suite and two-car garage do not satisfy these guidelines as they are expansive 
in extent, located on a conspicuous side of the building and are asymmetrical in 
elevation conflicting with the symmetrical elevation of the existing 1840s structure. 

 In the opinion of Mr. Cuming, the revised Site Plan 5 is contrary to the intent of 
the former Town of Dundas Official Plan and the approved Cross-Melville Conservation 
District Plan.  The proposed new development, alterations, partial demolition of the front 
wall and loss of lawn is too extensive causing loss of heritage fabric, disruption of the 
heritage setting of the 1840s structure and represents general over-intensification of the 
subject site. 

 The evidence of Donna Graham, Chair of the Cross-Melville Heritage District 
Committee, was presented prior to the revised proposal referred to as Site Plan 5.  Her 
evidence is that the committee does not recommend the construction of a garage in the 
side yard but encourages the possibility of enlarging the existing garage that is slightly 
behind the dwelling. 

 

Findings and Conclusions of the Board 

 In the hearing, the Board listened carefully to all the viva voce evidence of each 
witness.  During the hearing, nineteen exhibits were provided as evidence.  At the 
request of Mr. Sellens and with the consent of counsel for the City of Hamilton, a site 
visit of the subject property and immediate neighbourhood was arranged for the 
morning of November 9, 2007 in order for the Board to take a view.  The view provided 
the Board with an appreciation of the subject property and the surrounding Cross-
Melville Heritage Conservation District.  Based on all the evidence, the Board prefers 
the evidence of Mr. Cuming and Ms Graham. 
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 Based on the evidence, the Board finds the salient problem with Site Plan 5 is 
the second driveway with the portico over the second driveway connected to the 
proposed two-car garage.  The location of these three additions will radically alter the 
appearance of the heritage building at 31 Cross Street.  In this hearing, no reasoned 
planning evidence was put to the Board to support a second driveway on the subject 
property.  The evidence of Mr. Cuming is that there is no precedent in this Heritage 
District of two separate driveways on a residential property.  The result of these three 
additions to the south side of the property is that the existing symmetrical façade at 31 
Cross Street becomes asymmetrical as depicted in the front elevation of Exhibit 16.  
The proposal fails Section 6.3 of the District Plan as to the location of the addition. 

 Based on the evidence, the Board finds that the proposed Site Plan 5 disrupts 
the integrity of the lot.  Section 6.2 of the district Plan under the heading, Features And 
Space Around Buildings, attempts to preserve and maintain driveways, fences and 
walls that contribute to the special character around a heritage building.  The proposed 
second driveway requires a partial demolition of the existing stone wall for the second 
driveway entrance and the total proposal results in a loss of front lawn and  grassed 
area on the south side of the building.  The proposal is in conflict with Section 6.2 of the 
District Plan. 

 Section 6.1 of the District Plan states that a key objective is not to stop change 
but to manage change in a way that will protect valued heritage features and that the 
guidelines should be read together.  Mr. Cuming set out in Exhibit 13 the cumulative 
impact of the alterations and additions in Site Plan 5.  This exhibit depicts the impact of 
the second driveway, the sunroom, the portico, the master bedroom suite, the rear 
porch, the two-car garage and the impact of the motorcourt turn-around.  Based on the 
evidence, the Board finds that the proposed Site Plan 5 is an overdevelopment of the 
property and the proposed design is not sensitive in protecting the heritage features of 
31 Cross Street.  Based on the evidence, the Board finds that the revised proposal does 
not meet the  objective of managing change in this Heritage District. 

 Lastly, the Official Plan of the Town of Dundas refers to the Cross-Melville 
Heritage District with the objective of preserving the overall character of this area and to 
ensure that new development is compatible.  Based on the evidence, the Board finds 
that Site Plan 5 does not preserve the character of the subject property as to location of 
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the additions and as to the extent of the additions and alterations.  Based on the 
evidence, the Board finds Site Plan 5 is overly expansive and disruptive and not 
compatible with this heritage area. 

 In the hearing, the Board was presented with limited evidence on approved and 
constructed additions in the Cross-Melville Heritage Conservation District. These 
approved additions and alterations provided a context of the changes in the area but the 
Board makes no finding on these changes. 

 In conclusion, the Board finds the proposal before the Board does not conform 
with the Official Plan of the former Town of Dundas and the Board finds that Site Plan 5 
is in conflict with the objectives and guidelines of the Cross-Melville Heritage 
Conservation District Plan. 

 The Board Orders that the appeal is dismissed. 

 

 

 

 

 

 
J. R. AKER  
MEMBER 

 


