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MEMORANDUM OF ORAL DECISION DELIVERED BY S. D. ROGERS 
ON JANUARY 19, 2005 AND ORDER OF THE BOARD     

This is a matter relating to appeals by residents of Blythwood Road in the City of 
Toronto against the passage by the Council of the City of Toronto of Heritage 
Conservation District By-law 12-2004.  The by-law designates Blythwood Road as a 
Heritage Conservation District pursuant to Part V of the Ontario Heritage Act. 

 The relevant sections of the Act are as follows: 
 

41(1) Where there is in effect in a municipality an official plan that contains provisions 
relating to the establishment of heritage conservation districts, the council of the 
municipality may be by-law designate the municipality or any defined area or areas 
thereof as a heritage conservation district.... 

 
(3)  If the council of a municipality passes a by-law under this section designating the 

municipality or any defined area or areas of the municipality as a heritage 
conservation district, the council shall cause notice of the passage of the by-law, 
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a) to be served on each owner of property located in the heritage conservation 
district and on the Foundation; and 

 
b) to be published in a newspaper having general circulation in the municipality. 

 
(4)  Any person who objects to the by-law may appeal to the board by giving the clerk 

of the municipality, within 30 days after the date of publication under clause 
(3)(b), a notice of appeal setting out the objection the by-law and the reasons in 
support of the objection, accompanied by the fee prescribed..... 

 The Board notes that there are no statutory requirements for public meetings or 
consultation or notice, other than the requirement to publish notice after the passage of 
the by-law as required under Section 41(3) above; and other than the requirement 
contained in Section 40(2) that a municipality must consult with its municipal heritage 
committee, prior to passing a bylaw defining an area to be examined for future 
designation as a heritage conservation district. 

 The Board notes this, because the key complaint of the appellants and objector 
to this by-law relates to the process followed by the City in deciding to pass this by-law.   

 At the commencement of the hearing, Mr. M. Kemerer applied to the Board to 
grant party status to an unincorporated group known as the Neighbours of 56 Blythwood 
Road.  The key members of that group had already been identified as participants.  The 
Board advised Mr. Kemerer that because the group was unincorporated, such status 
would only be granted on the basis that each member of the group would be listed as a 
party. 

 The Board heard argument from counsel from the group and from each of the 
appellants and party objector.  The City did not object to the inclusion of the group as a 
party.  The Board accepted the arguments of the appellants and objector and denied 
the motion because of the late date of the request, the fact that the inclusion of the 
group would tend to lengthen the hearing to the prejudice of the appellants/objector, and 
because the position of the group would be well represented by the City, and the 
members of the group would be fully heard by the Board as participants.   

The Board found that the purpose of pre-hearing proceedings is to inject a 
degree of certainty into the conduct of the hearing, and that a key element of that 
certainty is knowing who the parties and participants are in advance of the hearing so 
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that those involved in the hearing can properly prepare.  While there may be many 
reasons why a participant may need to be a party later in the pre-hearing process, such 
reasons did not exist in this case.  The group had indicated the possibility that they 
might seek party status early on in the prehearing process.  The group was directed on 
several occasions by the Board panel managing the prehearing process, to bring a 
motion requesting party status.   The group declined to bring that motion until some 
three days before the hearing.  The Board found that the reasons for such a late 
application were inadequate and not sufficient to grant the motion.  Furthermore, the 
Board found that the hearing would be lengthened by the inclusion of the group as 
parties, by reason of the additional cross-examinations and summations that would be 
required – to the prejudice of all. 

The Board therefore proceeded to hearing.  The Board heard from an expert in 
heritage planning from the City and a heritage architect consultant who had been the 
principal author of the heritage study, which resulted in the designation of Blythwood 
Road.  The Board also heard from each of the members of the Neighbours of 56 
Blythwood, all of whom had been involved in the research provided in support of the 
study; as well as from the appellants, Mr. Medcof, Mr. Yep and Ms Fitzgerald. 

Originally, there were a much larger number of appellants.  Six of the nine 
residents of Blythwood Gardens, a small cul-de-sac, which runs south from Blythwood 
Road just east of Yonge Street, had appealed the by-law.  Because of the large 
percentage of residents opposed to the by-law, the City determined that Blythwood 
Gardens could be removed from the Heritage Conservation District without 
compromising the integrity and heritage character of the Blythwood Road streetscape.  
City Council therefore requested that the Board issue an order deleting this street from 
the district.  The Board, at a telephone conference held on January 7, 2005, did so.  
There then remained three appellants and one objector, all residents of Blythwood 
Road.  

The original procedural order for this hearing identified five issues. However, in 
the hearing before the Board, there was one key issue on which all of the appellants 
and the objector focused.   They objected to the way in which the public consultation 
process took place, leading up to the decision of City Council to adopt this by-law. 
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Mr. Yep did, in his submission, indicate his dissatisfaction with the guidelines that 
were put in place by the Heritage Study.  These guidelines will be referred to in 
determining the appropriateness of any new development or alterations to buildings in 
the area.  However, he did not refer to any particular guideline as an example.  Nor did 
he demonstrate how any particular guideline(s) was unclear or vague.  He simply 
indicated that he did not know how to satisfy the guidelines.  The Board finds that the 
guidelines which will be referred to in this Heritage District will provide certainty and 
guidance for new development and alterations in the area, over and above the certainty 
and guidance provided by the applicable zoning by-law. 

Ms Fitzgerald, on behalf of Mr. Meikle and Mr. Peck requested that their 
properties be excluded from the district.  She argued that the two properties were 
proximate to the commercial buildings at the corner of Yonge Street and Blythwood 
Road, which were not included in the district.  She also argued that Mr. Peck’s property 
was proximate to Bythwood Gardens, which had been recently excluded from the 
district. 

However, no evidence was provided that contradicted the evidence of the author 
of the heritage study, that these two homes exhibit the heritage and architectural 
characteristics attributable to the district.  Nor was any evidence offered to contradict 
the evidence of the City witnesses that the exclusion of properties located on Blythwood 
Road, would compromise the integrity and quality of the heritage character of the 
district.  The Board can therefore find no reason to exclude any property from the district 
as defined in the by-law. 

All of the appellants/objector indicated their concern about the additional layer of 
regulation, which would result from the designation.  The Board is of the view that the 
parties will find that the designation of the area as a Heritage Conservation District will 
provide certainty to residents and any developers who may seek to redevelop properties 
along Blythwood Road.  The Board thinks that the appellants/objector will find that the 
addition of the designation will be of assistance, and not a hindrance, to them in 
implementing any plans they may have for their properties in the future. 

The Board heard considerable questioning by the appellants/objector, and 
evidence given by the appellants/objector relating to the process followed by the City in 
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determining whether or not to enact this by-law.  The appellants/objector referred to the 
second issue in the procedural order, which states as follows: 

2. Are there procedural irregularities that have precluded active public participation 
which my or may not have led to a flawed, misleading and unjust process? 

The concerns evolved from a misunderstanding of the steps involved in the 
process the City has chosen to follow in making its decision to designate an area.  It 
was clear that the appellants were under the impression, formed after a letter issued 
from the City Councillor, that there would have to be a vote of the residents before the 
passage of the by-law, and that two thirds of the residents would have to support it.  It 
was frankly admitted by the City witnesses that the information contained in the 
Councillors’ letter was in error, and that there was no policy, which called for such a 
process in assessing public support. 

Additional concerns related to a debate between those in favour of the 
designation (the members of Neighbours of 56 Blythwood) and those against the 
designation.  The debate related to which residents, and how many residents on the 
street, supported or opposed the designation.  Petitions were presented and the results 
of polls were submitted.  It would be impossible for the Board to determine with such 
evidence the true level of support or opposition to the designation.  However, the Board 
observes that four residents appeared at this hearing opposing the designation and four 
residents appeared in support 

However, the Board heard evidence from the City’s witnesses that, in their 
judgment, after participating in the many public meetings related to the matter, there 
was broad-based support for the designation in the area.  The evidence was also that 
most of the research completed in support of the study was completed by residents on 
the street and in the area.  Some 26 residents of the street participated actively in the 
research and/or study.  Furthermore, a professional heritage expert was retained to 
evaluate the research, author the study and draw up appropriate guidelines.  

Mr. Medcof requested that there be a more formal polling process required of the 
City to determine exactly how many residents supported the designation.   
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Ms Fitzgerald gave detailed evidence reviewing each of the notices of the public 
meetings held in respect of this process, and explained why neither she nor her 
husband, Mr. Peck, attended or participated in the process until the very end.  It was 
clear that not only did she not participate or attend information meetings, but she made 
no effort to inform herself otherwise of the process or the possible implications of the 
process.  Ms Fitgerald also complained that a number of the meetings occurred in and 
around the summer months, when it is her custom to leave the City. 

Unfortunately, it seems that these appellants were simply startled to find that 
their point of view had not prevailed during the public consultation process leading up to 
the passage of the by-law.  

The Board is more than satisfied that the process was open and transparent and 
that all those wishing to present their views and ask questions were allowed an 
opportunity to do so.  There were at least 6 public sessions at which residents could 
express their views or seek information, January 27, 2003 (a meeting to consider the 
possible demolition of one of the houses on the street, but at which the concept of a 
heritage district first arose), April 8, 2003 (public information meeting on the process for 
creating a heritage conservation district), June 26, 2003 (to discuss the boundaries of 
the study area); August 6, 2003 (to discuss the study results); August 19,2003 (before 
the Toronto Preservation Board) and September 9, 2003 (Community Council meeting).  

The Board is satisfied that the information contained in the notices of these 
meetings was plentiful and fulsome.  In addition, interested residents supplemented the 
notices and information provided by the City.  There was clearly enough information in 
the notices to alert residents that events were occurring that might merit further 
investigation by the residents to understand what was happening in their 
neighbourhood.  Once adequate notice is given, there is a responsibility on citizens to 
respond to those notices and take steps to become knowledgeable about the 
proceedings to which the notice refers.  That responsibility should be assumed early on 
in the process, or citizens may find themselves at risk of losing both the opportunity to 
express their views and/or the moral imperative of their positions and views.  As it 
turned out, these appellants only expressed their views at the September 9, 2003 
Community Council meeting – the last public meeting held before consideration of a 
proposed by-law by City Council. 
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Unfortunately, it appears that these appellants did not assume the responsibility 
to become informed and participate at any meaningful point in the process, preferring 
instead to wait until the process was coming to a conclusion, and only then, vigorously 
oppose the result of so many hours of time and effort expended by City staff, heritage 
professionals, and members of their neighbourhood.   

As a result of the failure of these appellants to participate or inform themselves, 
they developed misunderstandings about the process, which might have been cleared 
up had they attended the meetings, asked questions, or had subsequent or ongoing 
discussions with City staff.  The process of public consultation is never perfect.  But it 
can only work if concerned citizens make the effort to obtain the relevant information 
and become knowledgeable about the process and the potential results of the process. 

Furthermore, the Board finds that the degree of public consultation was more 
than adequate.  There is no requirement in the Ontario Heritage Act to obtain the 
support of the neighbourhood before proceeding with such designations.  Nor is there 
any requirement to determine that there is any particular level of support before 
proceeding to pass a by-law designating any area a heritage conservation district. 

This is a process that Toronto has chosen to follow to assist its Council in making 
decisions with respect to heritage conservation districts and as a means to obtaining 
information, which would support such designations and the related implementation of 
the designations.  It is part of the City’s democratic/political/administrative consultation 
process, which the City has chosen to follow, leading up to the decision by the 
democratically elected Council to pass such a by-law.  

The means employed to gather the necessary information and ascertain the 
views of the public for this purpose are within the sole purview of whichever municipality 
seeks to pursue the process.  It is not for the Board to design detailed guidelines as to 
how a municipality should proceed in these circumstances; nor can the Board order the 
City to conduct a poll, or a referendum or any other more precise form of ascertaining 
the views of citizens.   
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In any event, the Board is satisfied that the process followed by the City in this 
case, and the assessments made by the City staff and City Council, in determining 
whether to proceed, is fully supportable and more than adequate.  The Board is also 
satisfied that the appellants had the opportunity to express their views throughout the 
process, and chose to do so only towards the end of the process.  Unfortunately for the 
appellants, City Council chose to adopt the views of others in their neighbourhood, and 
to proceed based on the information, research and study, which had been completed in 
support thereof. 

The Board finds that the designation of Blythwood Road from Yonge Street to 
Sherwood Park as a heritage conservation district is appropriate and supportable on 
planning and heritage conservation principles.  It is supported by the Official Plan for the 
City of Toronto, and by the research and study conducted in support thereof.  The 
boundaries are clear, the heritage character is defined and the integrity of the 
streetscape is preserved by the inclusion of all of the homes located on the street.  The 
decision to designate the street was made by an elected Council after a fulsome and 
inclusive public consultation process in which all views were presented and considered.   

The Board dismisses the appeals.  By-law 12-2004, is therefore in full force and 
effect. 

So orders the Board. 
 
       “S. D. Rogers” 
 
       S. D. ROGERS 
       MEMBER 


