
 
Ontario Municipal Board 

Commission des affaires municipales de l’Ontario 

ISSUE DATE: 

Mar. 16, 2005 
DECISION/ORDER NO: 

0626 
 PL020342 

 
 

 
 

 
Alicia Gordon and Stephen Vanner have appealed to the Ontario Municipal Board under 
subsection 34(19) of the Planning Act, R.S.O. 1990, c. P.13, as amended, against Zoning By-
law 2004-308 of the City of Kingston 
OMB File No. R040231 
 
Alicia Gordon and Stephen Vanner have appealed to the Ontario Municipal Board under section 
53(19) of the Planning Act, R.S.O. 1990, c. P. 13, as amended, from two decisions of the 
Committee of Adjustment which granted two applications by Willard and Helen Treleaven 
numbered U638/02 and U639/02 for consent to convey part of the lands composed of 273 Main 
Street (Barriefield), in the City of Kingston 
O.M.B. File Nos. C020127, C020128                   
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DECISION DELIVERED BY R. D. M. OWEN 

The appeals before the Board result from the Committee of Adjustment approval 
of consents to create two new lots and the City’s zoning by-law that implements the 
consents. At the heart of the appeals is the question of whether the house on the 
retained parcel can in fact be “retained” and restored. 

The subject property is located in Barriefield Village; a heritage conservation 
district so designated under the Ontario Heritage Act and is subject to the provisions of 
the Barriefield Heritage Conservation District Plan.  The site is on the west side of Main 
Street and backs onto the east shore of the Greater Cataraqui River and overlooks the 
City of Kingston’s downtown core.  The subject property is 0.4 hectares in size with a 
frontage on Main Street of 55 metres.  The house located on the site is known as the 
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“John Marks House”.  Its original construction dates back to 1824.  The house is in an 
extremely poor state of repair, but is considered to be an important part of the historical 
landscape of the Barriefield Heritage District.  The subject property, like the other lots on 
the west side of Main Street, slopes down to the river. 

The proposal is to create three lots in all, two new lots with small frontages of 9 
metres referred to as “driveway access only" frontages, but widening into irregular lots 
as shown on Attachment #1 to this decision on which new homes will be built.  The 
severed lot, to contain the Marks House, would have a frontage of 36.5 m. to ensure 
that the Marks House retains its landscaped area and street presence.  The purpose of 
the small frontages for the new lots is to ensure that the new homes do not detract from 
the landscaping and siting of the Marks House. The homes would be built down the 
slope so as not to be visible from the street nor visually impact the Marks House. 

This type of redevelopment of the original Marks House lands is specifically 
provided for in the Official Plan, Section 3 D. 6.1which when discussing the policies for 
the creation of new lots in the Barriefield planning area states: 

On the Marks House property, if the existing house is retained, two new lots may 
be permitted with “driveway access only” provided the integrity of the heritage 
landscape is maintained.  If the house is not retained, full street frontage for all lots 
will be required.  

The appellants are the owners of the homes on either side of the subject property 
and opposed the consents and zoning by-law, basically because they were convinced 
that the Marks House could not be restored as it had been abandoned for some 18 
years and left to fall into such disrepair as to be unsalvageable.  They believed that the 
City and the Kingston Municipal Heritage Committee (LACAC) would eventually allow 
less than a total restoration to be approved so rewarding the owners for letting the 
Marks House fall into such disrepair and still getting a three-lot division of the site.  They 
also relied on an earlier Board decision in 1985 refusing a three-lot proposal. 

The Board heard from the City planner on behalf of both the applicant and the 
City.  Mr. Vanner, Mr. Gordon, on behalf of Alicia Gordon and Ms Foster, a councillor, 
testified. 
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The qualifications of the planner to express land use planning opinions were 
accepted by all parties. His opinion was that the consents and the zoning by-law 
represented good planning.  The applications had regard for the Provincial Policy 
Statement as to intensification in urban areas, conservation of a heritage resource and 
adherence to the flood plain mapping of the Greater Cataraqui River.  The criteria of S. 
51 (24) of the Planning Act were met and the applications conformed to the Official 
Plan.  The consents predated the specific Official Plan policies referred to above, but 
these were in effect at the time of the passage of the zoning by-law. His opinions were 
not shaken in cross-examination nor were they contradicted by any qualified experts.  
The emphasis of his evidence was that, as proposed, the Marks House and the lot 
created around it achieved the main thrust of the Barriefield Heritage Conservation 
District Plan and the specific section referring to this site and the retention of the 
streetscape and private landscape. The zoning by-law will require the new homes to be 
located on the slope to the river and be of a height that will not impact on the 
established streetscape or the Marks House.  While he agreed the Marks House itself 
was in serious disrepair, he was satisfied that LACAC and City Council will ensure that 
the Marks House is retained and restored to conform to the goals and objectives of the 
Barriefield Heritage Conservation District Plan.  With reference to the 1985 Board 
decision, he noted that the Official Plan has been amended to specifically permit this 
type of proposal and that the other proposal was of a different configuration. 

The appellants had two main issues: the size of the proposed new lots and the 
high probability, in their opinion, that the Marks House would not be restored.  Concern 
was also expressed that the stacked stone wall that bordered the southerly frontage 
would be destroyed with the new driveways for the new lots.  This stone wall was an 
important heritage feature.  Nevertheless, they would accept the creation of two lots, 
one new one and the Marks House lot.  If the Marks House were actually fully restored 
they would accept the proposed three lots.  As to the size of the new lots, while large, 
1325 square metres and 1700 square metres, with the Marks House lot being 1325 
square metres, they were about half the size of their lots and the zoning by-law allowed 
a home twice the size of their homes.  While the planner agreed that the size and 
configuration was different than the five lots in the immediate adjacent area backing 
onto the river, this is what the Official Plan policies envisaged and the shape preserves 
the Marks House and its setting.  
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Having carefully reviewed all the evidence, the Board allows the appeals in part, 
revising a condition of the consents and amending the zoning by-law, but  otherwise 
dismisses the appeals. The Board finds that the specific policy in the Official Plan 
envisages this type of proposal.  The evidence of the City planner satisfies the Board 
that this lot division meets the intent of the Barriefield Heritage Conservation District 
Plan. It will preserve the existing historic landscape of the Marks House and result in the 
restoration of the Marks House and its retention to the satisfaction of the City with the 
oversight by LACAC, which was the fervent hope of all parties.  The Board notes the 
wording of the resolution of City Council calling for the Marks House to be restored “in 
total and made habitable”. The stone wall is to be preserved to the best extent possible 
and is noted in one of the conditions of the consents and would be in the best interests 
of any developer. 

The size and shape of the proposed new lots is reasonable and represents the 
best planning that can be achieved on the site.  In all, the Board is satisfied that the 
provisions of S. 51(24) of the Planning Act have been addressed.  The zoning by-law 
implements the Official Plan policy for this site.  The policies of the Provincial Policy 
Statement have been satisfied.  The earlier Board decision in 1985 is not persuasive 
because the Official Plan has been amended and now has this specific policy permitting 
this development.  The earlier proposal was for a different lot configuration. 

On a close examination of the resulting building envelope as permitted by the 
zoning by-law, the Board notes the exterior side yard set back adjacent to the Gordons’ 
property is substantially less that the usual 7.5 metres being 1.2 m.  However, the 
interior side yard is set at 3.9 m.  In order to reduce the impact on the Gordons’ property 
the Board amends the zoning by-law so that the exterior side yard adjacent to the 
Gordons will be set at 3.9m. and the interior side yard setback adjacent to the northerly 
new lot is set at 1.2 m. The Marks House lot is adjacent to the Vanner property and the 
Marks House exists so there is no need to amend the zoning by-law regarding that lot, 
because it is an existing situation.  The Board notes the lot coverage is, in fact, less 
than usually permitted and the Board expects that the heritage permit process that does 
apply to new construction, will result in a compatible house form and location 
complementing the low profile and built character of the existing residential 
development as called for in the Heritage Plan and the Official Plan. 
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The Board will amend the condition #7 attached to the consent UCOA639-02 to 
read:   

Prior to the stamping of the deed by the Secretary-Treasurer, the owner shall enter 
into an agreement with the City including financial guarantees, to the City’s 
satisfaction, acting reasonably, that the Marks House will be retained and restored 
to the City’s satisfaction considering the recommendations of the Kingston 
Municipal Heritage Committee (LACAC).  All legal costs associated with the 
preparation of the agreement and its registration, if required, shall be borne by the 
owner. 

The Board also adds that condition to the consent UCOA 638-02.  This condition 
is reasonable and appropriate given the specific policy of the City’s Official Plan. 

Condition # 5 is deleted from both consents. 

All other conditions attached to the Decisions of the Committee of Adjustment 
consents UCOA 638-02 and 639-02 will apply. 

Accordingly, the Board will order that the provisional consents be given subject to 
the conditions as referred to above and will amend Zoning By-law No. 32-74 “Township 
of Pittsburg Zoning By-law” in accordance with this decision. 

The Board will withhold its Order until it receives from the City the amended 
zoning by-law and the revised conditions for the consents. 

 

 

        “Robert D. M. Owen”  
    

ROBERT D. M. OWEN 
VICE CHAIR  

 
 
 


