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Jane Irwin has appealed to the Ontario Municipal Board under subsection 45(12) of the 
Planning Act, R.S.O. 1990, c. P.13, as amended, from a decision of the Committee of 
Adjustment of the City of Burlington which granted an application by Gary and Katie Murray 
numbered A67/2002 for variance from the provisions of By-law 2020 respecting 534 Burlington 
Avenue 
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MEMORANDUM OF ORAL DECISION DELIVERED BY M.F.V. EGER ON 
MARCH 26, 2003 AND ORDER OF THE BOARD                                    

 

The Murray’s residence is located at the southwest corner of Burlington Avenue 
and Caroline Street.   They wish to demolish an existing detached garage, with a legal 
non-conforming side yard setback of 2.04 metres and replace it with a rear addition 
including an attached garage.  A variance was applied for to permit a reduced side yard 
setback for the addition.  A side yard setback of 3.092 metres is planned while the by-
law requires 4.5 metres.  The Committee of Adjustment approved the variance subject 
to certain conditions. 

 Mrs. Irwin resides at 526 Burlington Avenue, immediately to the south of the 
Murray lands.  Mrs. Irwin appealed the decision of the Committee to this Board resulting 
in this hearing. 

 At the commencement of the hearing, the Murrays brought a motion pursuant to 
subsection 45(17) of the Planning Act for an Order dismissing the appeal on the basis 
that the appeal discloses no apparent land use planning ground upon which the Board 
could allow any part of the appeal.   The Board granted the motion and dismissed Mrs. 
Irwin’s appeal.   
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 The Murray home has been designated a heritage property under Part IV of the 
Ontario Heritage Act.   Subsection 33(1) states – 

No owner of property designated under this part shall alter the property or permit the 
alteration of the property if the alteration is likely to affect the property’s heritage 
attributes, as set out in the description of the property’s heritage attributes that was 
required to be served and registered under subsection 29 (6) or (14), as the case 
may be unless the owner applies to the council of the municipality in which the 
property is situate and receives consent in writing to the alteration.  

 The proposed addition was the subject of a heritage review process by the City 
of Burlington Local Architectural Advisory Committee (LACAC).  This process included 
the striking of a subcommittee to review the proposal in February, 2002 and numerous 
meetings of LACAC and/or the subcommittee to consider the proposal.  Finally on 
September 10, 2002 LACAC approved the plans.  As the Board understands it, LACAC 
concluded that the final plans for the addition would not affect the heritage attributes of 
the Murray property.  It was only after receipt of LACAC’s decision that the Committee 
of Adjustment considered the Murray’s variance application.  

 In reviewing Mrs. Irwin’s letter of appeal and her submissions this morning, it is 
clear that her concerns with the Murray proposal are founded in dissatisfaction with the 
process and the conclusions of the LACAC and therefore the approved design for the 
new addition.  There is no evidence of potential adverse impact on the Irwin property 
from the addition which would be located at the opposite side of the Murray’s property, 
farthest from the Irwin lands.  When the Board questioned Mrs. Irwin with respect to 
adverse impact resulting from a reduction in the setback of the addition to Caroline 
Street, she responded that her interest in the variance is only from the perspective that 
authorizing the variance would permit the addition. 

 Mrs. Irwin is knowledgeable in the process of identification and protection of 
heritage resources.  Although not currently a member of LACAC, she was its Chair for 
two terms.  Also, her own property is a designated property.  During the processing of 
the Murray application, she had the services of an architect who recommended an 
alternate design and she appeared as a delegation before the LACAC.   

 In bringing her appeal, Mrs. Irwin relies to a great extent on a decision of the 
Board, differently constituted, Tucker v. The Roman Catholic Episcopal Corporation of 
the Diocese of London in Ontario (July 18, 2000), V000179 (O.M.B.), to argue that the 
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approval of the subject application would not be consistent with the heritage provisions 
of the Provincial Policy Statement or the heritage policies of the City’s Plan.  But that 
case is distinguishable from the subject.  In that case, notwithstanding local policies 
strongly supportive of heritage preservation objectives, the local council’s position was 
that it would not exercise its power to designate significant properties under the Ontario 
Heritage Act where owners were “unwilling”.  The Board found in that case that it fell to 
the Board, for purposes of the Planning Act, to identify the subject Church as a 
significant built heritage resource under both Provincial and Official Plan policies.  This 
lead to the finding that the proposed renovations would adversely impact the heritage 
resource and the minor variance was not granted.   

In contrast, in the subject case Burlington’s Official Plan sets clear policies to 
identify and protect heritage resources.  Burlington has a LACAC.  The Murray property 
is a designated property under the Ontario Heritage Act.  Further, the Municipality 
through its LACAC undertook a thorough and lengthy review process by knowledgeable 
individuals and required the Murray’s to revise their design to ensure the conservation 
of the property’s heritage attributes.   

        Should this matter proceed to a hearing, the Board finds that the focus would be 
which design, the Murray or Irwin, better conserves the heritage aspects of the existing 
building.  Effectively, this is an appeal to the Board from a process and decision of 
LACAC.  The Ontario Heritage Act provides that the Conservation Review Board, in 
certain circumstances adjudicate such design disputes.  While the Board has no doubt 
that Mrs. Irwin’s concerns are sincerely held, it finds that there are no planning grounds 
related to the application for a reduction in the side yard setback worthy of this Board’s 
adjudicative process. 

 So orders the Board. 

 

        “M. F. V. Eger” 
        

M. F. V. EGER 
VICE-CHAIR 

 


