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Robert Dale & Susan DesIslets and Westell G. & Dorothy-Jean Peaker have appealed to the 
Ontario Municipal Board under subsection 45(12) of the Planning Act, R.S.O. 1990, c. P.13, as 
amended, from a decision of the Committee of Adjustment of the City of Toronto which granted 
an application by Brian James Murphy and Tanya Ann Waclawski numbered A234/02E for 
variance from the provisions of By-law 1992-24 respecting 23 Lambeth Crescent 
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DECISION DELIVERED BY RONALD J. EMO AND ORDER OF THE BOARD 
 

As with many variance appeals relating to expansion of an existing dwelling that 
come before this Board, the setting is a mature, suburban neighbourhood dating from 
the “fifties”, in this case, part of an area known as ‘Humber Valley Village’ in the former 
Etobicoke part of the new City of Toronto (City). The specific site is two (large) blocks 
west of Royal York Road, between Dundas and Eglinton. The Murphys, owners of 23 
Lambeth Road for the past six years, seek to enlarge their storey and a half ‘bungalow 
style’ home by adding a full second storey, which incorporates a different architectural 
style (appellants’ term: “art deco”) than is the ‘norm’ along the street. To accommodate 
the expansion, the Murphys sought and received the authorization of the City’s 
(Etobicoke Panel) Committee of Adjustment (Committee) for two variances: (i) reduction 
in the required side-yard setback of 1.5 m (for a total of 3.64 m) to recognize the 
existing setbacks of (west)1.24 & (east) 1.41 m (total of 2.65 m) and (ii) an increase in 
the ‘soffit height’ from 6.5 to 8.69 metres. The DesIslets, owners of 19 Lambeth, and the 
Peakers, former owners of 21 Lambeth, appealed the Committee’s decision. 
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Dale DesIslets and Westdell Peaker presented their own case, while the Murphys 
retained Eros Fiacconi, an experienced land-use planner, whose ‘CV’ includes fourteen 
years employment with Etobicoke, to give opinion evidence in support of their 
application. At the Board’s request, Mr. Fiacconi confined his role to opinion evidence 
and assisting Mrs. Murphy in her cross-examination of the appellants and her final 
submissions.  Mr. Peaker told me that he has had four appearances in front of the 
Committee and also four in front of this Board, as differently constituted. In giving their 
shared opinion that the two variances failed to meet the four “tests’ of subsection 45 (1) 
of the Planning Act (Act), the appellants drew upon a number of previous Board 
decisions. Mr. Peaker advised me that his research had disclosed that over the past five 
years, the Board has issued 1300 decisions dealing with side-yard variances.  

In giving his expert evidence that the variances appropriately addressed the four 
“tests” of the Act, Mr. Fiacconi drew upon his experience with the Etobicoke planning 
regime, including his consultancy assignment in preparing an “Overbuilding Study”, 
which had resulted in the passage of (Etobicoke) Zoning By-law 1992-24 as a tool to 
better regulate construction of “Monster Homes”. In his presentation, Mr. DesIslets 
referred to this by-law as a “preservative by-law”. It was Mr. Fiacconi’s opinion that the 
two variances were extremely technical and had he been retained earlier, he would 
have recommended bringing a ‘motion to dismiss’. In expressing this opinion, Mr. 
Fiacconi pointed out that it is only because the Murphys seek to add a second storey 
that the existing side-yard setbacks, which predate By-law 1992-24, need to be varied 
to avoid having to indent the second storey. With regard to the variance to the ‘soffit 
height’, he noted that it is only needed to accommodate a few inches of overhanging 
eave for the northerly15 feet of the roof peak and that the increased ‘soffit height’ (to 
8.69 m) will also be the height of the ‘peak’, which could legally be built to a height of 
9.5 m.  

Through extensive use of neighbourhood photos, a distillation of findings and 
statements contained in a number of previous Board decisions dealing with other 
variances, as well as their own analysis of Etobicoke’s planning documents, the 
appellants expressed a shared opinion that the variances were not technical and that 
the proposed (“art deco”) architectural style of the Murphys’ addition will disrupt the 
established streetscape of Lambeth Crescent. Among the photos were three (Exhibits 
7-23, 7-24 & 7-25), which had been altered to include an ‘overlay’ purporting to illustrate 



 - 3 - PL021034 
 

the impact of the expanded dwelling on the Peakers’ former residence at 21 Lambeth 
Crescent. In rebuttal, Mrs. Murphy filed a letter (exhibit 8) signed by the new owner, on 
November 21, 2002, in which Robert Renne expressed support for the variances. This 
creates the anomaly of a former owner (Peaker) giving evidence of an unacceptable 
impact on a dwelling, which opinion is not shared by the new owner (Renne). The 
appellants acknowledge that the there will be no measurable impact on the Bremner 
dwelling to the north (27 Anglesey Blvd.) as its garage is adjacent to the Murphys’ 
home. 

The issue really comes down to the Lambeth Crescent streetscape, which the 
appellants believe will be severely impacted by the introduction of the “art deco” 
architectural style. When I questioned whether he would oppose the variances if the 
Murphys had proposed a house style more ‘atune’ to the streetscape, Mr. Peaker 
(tellingly) responded: “perhaps not”.            

From the parties’ photo displays (Exhibits 4 and 7) it is clear that this area of 
Humber Valley Village is an attractive and mature area, primarily featuring peaked 
roofs, large dormers and gables, generally complimentary to the original bungalow style. 
The Board noted that some of the new housing, either large additions or replacement 
housing, seem to be pushing the conformity envelope. In addition, in some of the 
photos, the apartment buildings, between Lambeth Crescent and Royal York Road are 
clearly visible.  

In reply evidence, Mr. Fiaconni reminded me that: “the look of the house is not 
the issue”, which is correct in relation to the four “tests” but, in reality, is the appellants’ 
main issue. While some of the Board decisions cited in the appellants’ (well organized) 
document book (Exhibit 5) speak to conformity, the Board’s long accepted stance on 
this always thorny issue is that compatibility does not mean ‘the same’ but speaks more 
to ‘coexisting in harmony’ and in the final analysis, a proposal should not cause an 
unacceptable adverse impact on existing development. Zoning by-laws deal only with 
the position, height and size of a building on its lot and not its architectural style. Indeed 
the only regulatory mechanism, which could override an owner’s choice of architectural 
style, would occur if the dwelling was in a Heritage Conservation District as designated 
under the Ontario Heritage Act.  
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In weighing the impact of an expanded dwelling on its neighbours and the 
immediate area, the Board traditionally considers issues such as massing and 
shadowing. In this instance, but for side-yard setbacks and the ‘soffit height’, the 
Murphys can build what they want and while the appellants believe the “art deco” 
architecture will severely impact the Lambeth Crescent streetscape, their opinion is not 
shared by the Murphys or, for that matter, the new owner of the Peaker property. 
Indeed, during the hearing. The Board asked why the local ratepayer’s organization 
(Humber Valley Village Resident’s Association), mentioned in the appellants’ document 
book (Tab 15, Exhibit 5), was not present if the Murphys proposal was going to be 
disruptive to Lambeth Crescent.  

The Murphys have made a conscious decision as to the architectural style they 
want for their expanded home. Surely within the ‘bundle of rights’ that comprises 
‘ownership of property’ in Ontario, an owner is free to select whatever paint colour or 
exterior cladding he or she wants for their home. The same is true for architecture and 
while perhaps, in an abstract sense, one might envision the evolution of wildly different 
styles, this would not be any different that the clothing styles or music favoured by 
different age groups. Some of us may prefer Glenn Miller music while others like ‘Rap’ 
but the reality is that our democracy permits such choice.    

In the matter at hand, the requested reduction in side-yard clearances simply 
recognizes an existing legal non-conforming situation and seeks to avoid a nonsensical 
indentation of the second storey. The generally accepted intent of minimum side-yard 
clearances is to provide visual space between dwellings as well as access. In this 
instance, the side yard is legally in place for the first floor and the expansion to a second 
floor is of no concern to the new owner of 21 Lambeth Crescent. The ‘soffit height’ 
seems to me to be the type of situation for which the Legislature has in mind when it 
provided a mechanism for variances. 

The appellants correctly submitted that the “test” of ‘desirability’ must be 
considered both from the point of view of the applicant as well as the neighbours. Surely 
however, ‘desirability’ must diminish the farther one is from the property being “tested”. 
It is clear that the DesIslets cannot see the expanded Murphy home from their own 
home. Certainly the neighbours and the traveling public will see a different architectural 
style when passing the Murphy home but, as noted, other than designation within a 
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Heritage Conservation District, there is no legislated mechanism to control architectural 
preference. 

Based on a careful consideration of the evidence, both expert and lay, the Board 
finds that it prefers that of Mr. Fiacconi that the two variances appropriately address the 
four “tests” of Section 45 (1) of the Act. Having so found, the Board dismisses the 
appeal and authorizes the two variances. There are no conditions. 

The Board so Orders. 

 

RONALD J. EMO 
MEMBER 

 
 
 


