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DECISION DELIVERED BY J. FLINT AND ORDER OF THE BOARD 

Landco Developments Ltd. owns three adjoining residential lots on the south side 
of Tennessee Avenue in the City of Port Colborne. They were originally one 1.75-
hectare property municipally known as 19 Tennessee Avenue.  In 2004 approval was 
given to sever a 0.6-hectare parcel from the east side of the property (the east lot), 
subject to conditions; and in 2003 a 0.58-hectare parcel on the west side (the west lot) 
was registered as a separate lot.  A large house remains on the 0.57-hectare retained 
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parcel (the centre lot).   An aboriginal burial ground extends across the entire frontage 
of the west lot and covers approximately twenty-nine percent of it. The company would 
now like to adjust the north end of the boundary between the centre and west lots.  The 
proposal is to sever a narrow triangular-shaped 0.06-hectare parcel of land from the 
centre lot and add it to the west lot in order to provide room to construct a driveway that 
is otherwise precluded by the burial ground.  An application for provisional consent to 
sever was refused by the Port Colborne Committee of Adjustment.  Mr. Jack Berkhout, 
who is President of Landco Developments Ltd., appealed. 

The subject property is located at the east end of Tennessee Avenue in the south 
west part of the City of Port Colborne in the area once known as Humberstone.  
Properties on the south side of Tennessee Avenue extend to the shore of Lake Erie.  
The street is curved and generally lower in elevation than the houses.  It has no curbs 
or sidewalks.  The area is considered a prime residential area.  It is characterized by 
generous lots, mature trees, and carefully maintained landscaping.  Most of the houses 
are custom-designed and are of various ages, heights and setbacks. The subject 
property is designated Urban Residential and Hazard Land in the City of Port Colborne 
Official Plan, and zoned First Density Residential Property R-1 and Environmental 
Protection EP from the high water mark to the lake. 

Mr. Steven Rivers, Manager, Planning & Development Services for the City of 
Port Colborne, testified under summons in support of the application. Mr. Brian Lambe, 
solicitor for Landco Developments Ltd. also testified in support, as did Dr. Ronald F. 
Williamson, currently Staff Archaeologist, Lower Thames Valley Conservation Authority, 
Director, The Foundation for Public Archaeology, Adjunct Professor, Department of 
Anthropology, University of Toronto, and President and Chief Archaeologist of 
Archaeological Services Inc. 

Mr. Richard F. Brady, a principal planner with Urban & Environmental 
Management Inc., and Mr. Glen A. Barker, Director with BLS Planning Associates Inc., 
testified in opposition to the application, as did Ms Nora A. Reid, Architectural Historian 
for Heritage Welland, a L.A.C.A.C. member of both Niagara Heritage and Port Colborne 
Heritage, and author of Historical and Architectural Reflections of the Founding Peoples 
of Welland. Ms. Reid has researched properties for possible designation under the 
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Ontario Heritage Act for the Cities of Thorold and Port Colborne, as well as for the Town 
of Grimsby and the Township of Wainfleet and individual property owners.   

The City of Port Colborne did not attend.  There were no participants.  

Mr. Lambe in a brief outline of the legal history of the subject property, told the 
Board that a recognized and designated aboriginal burial ground is located at the north 
end of the otherwise vacant west residential lot.  Landco Developments Ltd. and the Six 
Nations Council have entered into a formal Site Disposition Agreement that provides for 
the protection and care of the burial ground (Exhibit 1, Tab I).  Currently, the only way to 
access the portion of the lot behind the burial ground is by way of an undefined right-of- 
way over the center lot.   Mr. Lambe explained that the purpose of moving the boundary 
is to gain on-site access to the west lot.  

Mr. Rivers testified that there is sufficient width between the burial ground and 
the house to accommodate a fully compliant side yard setback for the house and an on-
site driveway for the west lot. He informed the Board of possible nickel contamination on 
the site and submitted proposed Conditions of Approval that provide for the assessment 
and, if necessary, the remediation of the land (Exhibit 4, No. 3).  A further condition of 
approval requires a Development Agreement with the City of Port Colborne that sets the 
location of a building envelope on the enlarged lot and establishes procedures to protect 
on-site Heritage Resources.   

Mr. Rivers told the Board that the existing west lot has a frontage in excess of by-
law standards.  The lot is large enough that even without including the burial ground it 
exceeds the by-law area requirement.  It is possible to obtain a building permit that 
respects all setbacks, including a 30-metre setback from the high water mark.   
However, the owner wants to be able to drive past the burial ground without going over 
the abutting property.  This can be done by widening the lot.  The Niagara Peninsula 
Conservation Authority (NPCA) has no objections to the boundary adjustment. 

He noted that the area proposed for the new driveway overlaps the west part of 
the circular driveway of the center lot, so, in effect, when the boundary is adjusted, only 
half a driveway will be added. The circular driveway would need to be positioned 
entirely on the retained parcel. He testified that the burial ground is the dominant feature 
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of the landscape and will not be altered. Therefore, the new driveway will not change 
the streetscape.    

Dr. Williamson described his archaeological research methodology and 
conclusions.  He noted that the burial ground is situated on a high point of land called a 
cone.  He said that the area is rich in artifacts, but after careful scrutiny and detailed 
examination, no human remains were found on the subject properties outside the cone.  
The cone does not extend to the proposed driveway area. It does, however, extend onto 
the property of the neighbour to the west thereby increasing the likelihood of human 
remains being found there.  He also identified a possible building envelope for a new 
house on the west lot.  In his opinion, development can proceed if steps are taken to 
protect the heritage resources on site.  He recommends a comprehensive Stage Four 
salvage excavation.       

Ms Reid defined the area of historical interest as being comprised of both sides 
of Tennessee Avenue from its east end to and including number 133. An influential 
Canadian-born businessman from Memphis Tennessee developed this 18.21-hectare 
area over one hundred years ago.  From 1889 to 1933 it was an exclusive gated 
summer community with gracious summer homes and private recreation facilities.  The 
house at 19 Tennessee Avenue was built in 1912 as a casino.   

Tennessee Avenue was built on an Indian trail between two sand ridges that 
generally parallel the lake. This explains why the road is low in relation to the homes 
that were built on the ridges. Some of the original residences still exist.  Many more 
modern homes were built on the foundations of earlier cottages. Houses on the south 
side of the road face the lake.  The area is not a Heritage Conservation District due to 
lack of funding and other priorities in the City, although a neighbour recently requested 
a heritage designation for the home at 19 Tennessee Avenue.    

    Ms Reid told the Board that cultural heritage landscaping is becoming 
increasingly recognized and important.  History is reflected not only in notable buildings, 
but also in streetscapes, topography, trees and landscaping, and lot sizes and 
configurations.  These too ought to be preserved.  Such is the case at the subject 
properties on Tennessee Avenue. She fears that “if this application goes through 
resulting in new houses being built in the future along the lake south of the original 
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homes, the integrity of the original arrangement of Humberstone Resort structures will 
be lost along with many of the original trees” (Exhibit 8, page 3), and the unique 
character of the area will be lost.  

Mr. Brady testified that, in his opinion, the application does not have regard to the 
Provincial Policy Statement, section d) regarding the  “conservation of features of 
significant architectural, cultural, historical, archaeological or scientific interest.  
Moreover, it is premature:  the suitability of development needs to be addressed. 

There are also outstanding compatibility issues.  For instance, a long thin 
driveway would be out of character on the street and give the lot the appearance of a 
“flag” lot.  

In addressing compatibility in relation to the possible building of a house on the 
west lot, he said that the traditional pattern of development on the south side of 
Tennessee Avenue is that the houses  “meet the street and look to the lake”.  A new 
house on the footprint identified by the archeologist would not fit in as it is too far back 
on the lot. Moreover, the house would impact the neighbour’s privacy and obstruct his 
view of the lake.   Mr. Brady noted that the identified footprint respects the 30-metre 
setback of the high water mark.  He suggested that, if fill was brought in and the high 
water mark changed, the building envelope could be enlarged.  A new home could then 
be situated further east away from the neighbour’s property.  Another ameliorating 
condition could be to limit the height and size of a new house.  Nevertheless, his 
overriding opinion is that the application does not represent good planning and should 
be refused. 

Mr. Barker endorsed Mr. Brady’s opinions, and added that the neighbour would 
benefit by a landscaped buffer if a new house is built on the west lot.  He also told the 
Board that an Environmental Impact Study (EIS) is required before the high water mark 
can be changed; and that since the EP zone boundary follows the high water mark, any 
filled portion would require a re-zoning to R1 before building permits could be issued if it 
was included in the setback calculations.    

This hearing is about an application to take a narrow 0.06-hectare portion of land 
from one property and add it to the abutting property in order to create enough room to 
construct an on-site driveway that is otherwise precluded by an aboriginal burial ground.  
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Access to the remainder of the lot is possible over a right-of-way, but on-site access is 
preferred.  

The criteria by which provisional consent applications are measured are found in 
section 51(24) of the Planning Act.  In this instance, the Board agrees with Mr. Brady 
and Mr. Barker that the applicable criteria are:  a) the effect of development on matters 
of provincial interest; b) whether the proposed severance is premature or in the public 
interest.                         

The Provincial Policy Statement, section d) states that there is provincial interest 
in “the conservation of features of significant architectural, cultural, historical, 
archaeological or scientific interest”.  In this regard, the Board finds that the 
unchallenged and uncontradicted evidence of the archaeologist is that, after extensive 
research no human remains and few undamaged artifacts have been found in the area 
of the proposed driveway.  There is a well-established protocol for the protection and 
preservation of any notable artifacts, should any be found in the area of the proposed 
driveway or elsewhere on the lot.  There is a legal agreement for the protection and 
maintenance of the burial ground. The Board is, therefore, satisfied that sufficient regard 
has been given to the Provincial Policy Statement.   

The Board does not accept the argument that “cultural” or “historical” within 
section d) of the Provincial Policy Statement can be interpreted as cultural heritage 
landscaping. It is in determining whether the boundary adjustment is premature or in the 
public interest that the arguments regarding cultural heritage landscaping, as presented 
by the opponents of the application, can be adjudicated. Here the Board notes that it is 
clearly established and unchallenged that the Tennessee Avenue area is not a Heritage 
Conservation District.   The house on the subject property is not a designated heritage 
structure.  The evidence is that the recognition of cultural heritage landscaping features 
is linked to other heritage issues. To apply the cultural heritage landscaping rationale to 
the west lot at this time has every appearance of a request to sterilize the property. The 
Board finds this unreasonable, for it is not the purpose of this hearing to decide whether 
or not a house could or should be built on the lot.    
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There are, however, planning issues of streetscape and compatibility related to a 
new driveway inherent in the request to adjust the boundary.  The Board finds that the 
arguments that a long narrow driveway is incompatible with the neighbourhood and will 
negatively alter the streetscape, are not persuasive.  The Board prefers the evidence of 
Mr. Rivers that the elevated burial ground is a permanent and dominant feature of the 
front of the west lot. The length of the driveway will be obscured by the cone and the 
many mature trees found on it.  Finally, the driveway will, in part, be located where 
another driveway already exists and a modest increase in width will be barely 
noticeable. For the above reasons, the Board is satisfied that a new driveway, as 
proposed, will not unduly alter the streetscape. 

The applicant’s intentions for the west lot are well known:  a fully compliant 
single-family residence, situated in a well-researched location that respects the 
constraints of the lot and will be difficult to see from the street.  Reporting agencies have 
no objections.  In light of this evidence, the Board finds that the argument that the 
application for a boundary adjustment is premature, the on-site access unsuitable, and 
the building of such a home incompatible, to be unconvincing.  

The Board will, therefore, give the provisional consent as requested.  However, in 
doing so, several conditions can and should be imposed to address wider issues raised 
during the hearing.  These relate to development impacts on the environment, on 
heritage resources and on neighbouring properties.  The Board finds that individually 
and collectively the conditions contribute to good planning.   

The condition proposed by the applicant regarding soil contamination (Exhibit 4, 
no. 3), is accepted as submitted as there was no evidence provided to refute its 
necessity.   

The Board finds that there are other sensitive and complex environmental factors 
such as an irregular high water mark, the burial ground, the possibility of artefacts, and 
variations in the topography that should also be taken into account when determining 
the best site for a new home.  The Board therefore agrees to the inclusion of a condition 
that requires the applicant to enter into a Development Agreement with the City of Port 
Colborne to establish the most suitable building envelope within which to build a new 
house.     
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The Board acknowledges the unchallenged evidence of the archaeologist, the 
agreement with the Six Nations Council regarding the perimeter, protection and 
maintenance of the burial ground, and the importance of the burial ground to the 
streetscape and Port Colborne Heritage; and agrees that the Development Agreement 
should include the establishment of procedures to protect Heritage Resources. 

The property most impacted by the future development of the lot is to the 
immediate west.  Photographs show the home on that property positioned on the west 
side and at a higher elevation than the house at 19 Tennessee Avenue that is one of 
the few houses on the south side of the street where the ground floor is at street level.  
The Board finds that the new driveway will be on the opposite side of the burial mound 
from the neighbour’s lot and entirely out of sight from his house.  

On the other hand, a new house will be seen by the neighbour.  The Board 
therefore finds it appropriate that the Development Agreement should also include the 
determination of measures such as a landscaped buffer consisting in part of native 
species, to protect the privacy of the neighbour.  

The Board, therefore, allows the appeal.  Provisional consent is to be given 
subject to the conditions hereto attached as Attachment 1. 

And further, that Condition 5 be amended to include details of a landscaped 
buffer that includes native species and positioned to protect the privacy of the neighbour 
at 33 Tennesse Avenue.  

The Board so Orders. 
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