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DECISION DELIVERED BY R. ROSSI AND ORDER OF THE BOARD   

This is a motion brought by Evergreen and the Toronto and Region Conservation 
Authority (the Moving Parties) to dismiss an appeal without a hearing, brought by the 
Respondent, Leo Schotte (“the Appellant”), against the Committee of Adjustment’s 
decision to grant the minor variances for development of the Don Valley Brick Works 
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site.  The City of Toronto was a Party and attended in support of the Moving Parties’ 
motion. 

The Moving Parties’ grounds for the motion are evidenced in Exhibit 2, Tab A. 
Gerald Swinkin represented the Moving Parties; Brenda O’Callaghan represented the 
City of Toronto; and Murdoch Martyn represented the Appellant.  The Moving Parties 
relied on the professional evidence and opinion of City Planner John van Nostrand and 
a number of City official statements contained in the documentary evidence.  The 
Appellant relied on his own affidavit and supporting documents. 

The Brick Works is located in the floodplain of the lower Don River near the 
mouth of a small tributary called Mud Creek.  The Don Valley is an important cultural 
landscape and the Brick Works is one of a number of Don Watershed properties 
acquired for remediation and public use by the TRCA and the City.  A comprehensive 
and detailed review of the context and the site-specific development proposed is found 
in the Motion Record (Exhibit 2, Tab 3). 

Mr. Swinkin provided a chronology of the application and clarified the actual 
amount of office and commercial space to be created at the Don Valley Brick Works – 
amounts which were misapprehended and mischaracterized by the Appellant in the 
body of his affidavit and Respondent’s Record (Exhibit 3). 

The Board read carefully all of the points made by the Moving Parties’ 
professional planning witnesses and compared these to the Appellant’s affidavit.  What 
is uncontradicted in the professional opinions provided, is that any and all concerns 
regarding the development of the Brick Works site will be addressed by a variety of 
public and public agencies, supported further by the City’s own role, a lessee on site 
and the fact that it will have significant control of the site.  The Moving Parties and the 
City of Toronto will exercise control and stewardship over a significant development 
concept that received unanimous support of the Committee of Adjustment; the City’s 
various planning and other interested agencies; as well as local politicians and others 
(see Exhibit 2, Tab 4).  This has been compared to the concerns of the Toronto 
Humane Society for the ability of wildlife to interact with the developed lands which the 
City’s Senior Planner addressed persuasively in her affidavit in Exhibit 2 and to the sole 
opposing voice of the Appellant. 
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The Board notes from City Planner John van Nostrand’s affidavit (Exhibit 2, Tab 
B, paragraph 19), that the Appellant lives at 9 Douglas Crescent which is situated 
approximately 800 metres from the Brick Works site and his professional opinion that 
there is an absence of any impact articulated in the Appellant’s notice of appeal.  
(paragraph 20).  In fact, the Moving Parties’ evidence is that the Appellant has failed to 
disclose any apparent land use planning ground.  As Mr. van Nostrand wrote in his 
affidavit (paragraph 22):   

The allegations made in the Notice of Appeal with respect to the public policy 
purposes related to the history of the TRCA acquisition of this property are 
matters which are better determined by the TRCA.  TRCA does have expertise 
with respect to flood management and the protection of the property and life in 
flood circumstances.  It is my understanding that Evergreen has engaged the 
services of professional consultants to deal with flood management issues and 
that these will be reviewed in the normal course by TRCA to ensure compliance 
with their policies.  I am not aware of any credentials or basis upon which Mr. 
Schotte has the ability to assess flooding or purport to act in the public interest on 
this issue. 

As for the Appellant’s allegation that the Committee of Adjustment exceeded its 
jurisdiction, Mr. van Nostrand noted that “it is entirely reasonable to expect in this case 
that the Project can be implemented without adverse impact upon surrounding land 
uses and consistent with the policies inherent in the City Official Plan and zoning by-law 
as it prescribes the uses and regulations of these lands.”  He further opined, in essence, 
that the Committee acted appropriately in the context of Section 45 of the Planning Act 
to make its determination of whether an application represents a minor variance from 
the provisions of the by-law – “a determination made within a context and not one which 
is susceptible of any numerical or absolute limits” (paragraph 23). 

Mr. Swinkin expressed concerns that the Appellant’s affidavit has characterized 
the Appellant’s individual concerns as those of the Governors Bridge Ratepayers 
Association (Exhibit 3, Tab 2, paragraphs 8-17).  Mr. Swinkin noted further from this 
same affidavit that a canvass of the neighbourhood by one Mr. Posluns was that “he 
has had no reaction from neighbours he has spoken to, either for, neutral or against the 
Evergreen proposal though he maintains his own concern regarding the impact….”. 

Mr. O’Callaghan submitted that the City’s approval process is a rigorous one and 
that in the Committee’s granting of the variances subject to conditions, the Brick Works 



 - 4 - PL070544 
 

project will benefit from greater “control, scrutiny and restriction” than previously existed 
on the subject lands.  He noted further that as for the wildlife concern of the Toronto 
Humane Society, it is not a party to the proceedings and in fact, the required Natural 
Heritage Impact Study will address that concern satisfactorily. 

Mr. O’Callaghan also submitted that despite the Committee of Adjustment’s June 
2007 decision, the Appellant has not secured the services of a professional planning 
witness to support his appeal.  He argued that as the Appellant has done nothing to 
advance his appeal, the appeal has been made for the purpose of delay as four months 
is sufficient time to retain advice from a land use planner and a negative inference must 
be drawn.  Mr. Martyn responded that the Appellant, just last week, has been able to 
secure professional planners to support his position. 

Mr. Martyn submitted that the Committee of Adjustment erred and went beyond 
its jurisdiction by granting the variances when they were not minor and that this can only 
be dealt with at the hearing stage before the Board.  He also submitted that the tests for 
a minor variance should be considered at the hearing stage; Mr. Swinkin argued that 
those tests are also considered by the Committee of Adjustment and indeed it provided 
its decision on the variances with reference to those tests. 

The Board has considered all of the evidence in this motion and makes the 
following determinations.   

Mr. Schotte has mischaracterized the amount of space to be used for office 
space and the Board spent some time during the motion hearing to rectify his 
understanding of the correct amount of office and commercial space that will operate on 
the Brick Works site.  The Appellant continues to take issue, however, with the amount 
of commercial space to be made available.  As counsel for the City argued, however, 
this concern regarding the correct spatial numbers is not a planning concern and is 
irrelevant to this exercise.  The Board agrees.  It is clear to the Board that any concerns 
of a public nature and those of any public agencies will be addressed and the Board 
notes that the City will also be a lessee and have significant control on site. 

In evidence is the unanimous decision of the Committee of Adjustment to grant 
the variances; the unanimity of support among the various departments of the City of 
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Toronto; the support of significant political leaders; and the expressed support of other 
agencies for the proposed development of the Brick Works site. 

The test of whether the Appellant has disclosed any apparent land use planning 
ground is before the Board.  The Board notes in East Beach Community Association v. 
Toronto (City) (1996), 42 O.M.B.R. 505, wherein the Board said “…it is our view that 
these provisions…allow the Board to examine whether there has been disclosure of 
planning grounds that warrant a hearing….The Board is entitled to examine the reasons 
stated to see whether they constitute genuine, legitimate and authentic planning 
reasons….”   

The approach set out in East Beach has been upheld by the Courts.  The 
Divisional Court in Zellers Inc. v. Royal Cobourg Centres Ltd. (2001), 42 O.M.B.R. 193, 
held “…it is clear that it is not sufficient that appellants raise land use issues in the 
Notice of Appeal.  Such issues have to be worthy of adjudication and the responsibility 
falls on the shoulder so the appellants to demonstrate through their conduct in pursuing 
the appeal, including their gathering of evidence to make their case, that the issues 
raised in their Notice of Appeal justify a hearing” [para. 32].  In the appeal before it, the 
Board determines that the Appellant has not disclosed any apparent land use planning 
ground. 

The Board notes that Mr. Schotte’s own residence is situated some 800 metres 
from the subject lands.  Board jurisprudence supports the notion that there are broader 
agencies with vested interests in upholding the public welfare and which are more 
professionally placed to determine whether they are more appropriately qualified to 
determine any adverse impacts of the proposed development of this site – not the 
Appellant whose own property lies some distance away from the subject lands.  The 
Board has also considered the proposition whereby this Appellant appears to be holding 
himself up as representing the public interest, in the context of the role of private 
appellants versus public authorities.  In Leamington (Town) Zoning By-law 4407 – 98 
(Re) (1999), 38 O.M.B.R. 506, the Board found that “the first defender of the public 
interest in local matters should be the municipal council” [p. 511].  In the case at hand, 
the Committee of Adjustment granted the variances with the support of virtually every 
City department, agency, outside entity and local political leader.  The Board rejects the 
Appellant’s assertion that the Committee of Adjustment acted unreasonably and beyond 
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their jurisdictional competency to determine whether the variances were minor.  His 
argument, in short, makes little sense.   

As for the argument that the Appellant acted in bad faith, the Board accepts Mr. 
O’Callaghan’s submission that the Moving Party and the City are simply using the 
terminology derived from the motion language of the Act and that no personal inference 
is made against the Appellant.  The Board determines that the Appellant did not act in 
bad faith.  However, there are cases where indeed, an Appellant has acted in a frivolous 
or vexatious manner, and/or has acted in bad faith and/or for the purposes of delay.  On 
these points, besides the matter of the Appellant’s failure to disclose any apparent land 
use planning ground, the Board determines that the Appellant has also not acted 
vexatiously.  However, from the evidence before it, the Board determines that the 
Appellant’s behaviour can be regarded as frivolous in that he has demonstrated a lack 
of understanding of this process and the elements of the Brick Works project by his 
misapprehension and mischaracterization of elements of the proposal where, given a 
review of the documentary evidence before the Board, no such mischaracterization 
could have been inferred.  The material is clear regarding the amount of space to be 
afforded to office and other uses, and Mr. Swinkin’s clarification of the actual amount of 
office space from the evidentiary materials undermined the Appellant’s misplaced 
assumptions about the nature of the proposal.   

Secondly, the Appellant has accepted Mr. Swinkin’s argument that the Appellant 
has blurred the distinction between his function as president of the Governors Bridge 
Ratepayers Association (GBRA) and his role as an individual complainant and 
appellant; most notably in his affidavit contained in the Respondent’s Record where an 
alleged history of the GBRA’s concerns about these lands are continually referenced as 
his own concerns.  The breadth of support for this proposal, evidenced by the physical 
presence of numerous significant City and public agencies at these proceedings, 
juxtaposed with an obvious and clear lack of any tangible opposition to these 
proceedings beyond that of the Appellant, supports further the Board’s determination 
that any reasonable person, reviewing all of the elements of the evidence before it and 
in particular, the Respondent’s Record and statements, could arrive at the conclusion 
that the Appellant has in great part launched this appeal for the purposes of delay.  The 
Board is disturbed by this, particularly having itself reviewed the detail, planning and 
comprehensive steps taken by the full Parties to develop a sustainable and realistic 
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long-term solution to preserve and give renewed life to an area of historical significance 
on lands of environmental significance, in addition to the steps of the Conservation 
Authority in advance of any actual development start to ensure that protections are in 
place.   

Simply put, the Board is entitled to examine the reasons stated to determine 
whether they constitute genuine, legitimate and authentic planning reasons and in this 
case, none were provided by the Appellant.  This is not to say that the Board should 
take away the rights of appeal readily and without serious consideration of the 
circumstances of each case.  This does not allow the Board to make a hasty conclusion 
as to the merits of an issue.  Nor does it mean that every Appellant should draft the 
appeal with ironclad reasons without fear of being struck down.  What the particular 
provisions of the Act allow the Board to do, is to seek out whether there is authenticity in 
the reasons stated by the Appellant; whether there are issues that should affect a 
decision in a hearing; and whether the issues are worthy of the adjudicative process.   

In this case, the Appellant has provided no professional opinion or evidence to 
support his allegation that the Committee of Adjustment acting beyond its jurisdiction.  
Mr. Nostrand’s affidavit opinion is preferred in this regard.  Further, the Appellant’s 
counsel’s suggestion that the Committee of Adjustment erred in law by finding the 
variances to be minor and thus exceeded its jurisdiction because the sheer size and 
scale of the proposal is not minor, is a curious one.  The Committee is qualified to make 
its determination on the evidence before it and in this case, it found the variances to be 
minor.  It does not lose its jurisdiction upon arriving at that decision.  It is an argument 
that is not supported by the planning processes or the Act itself and indeed, no 
references were proffered by the Appellant to support this allegation. 

The Board has carefully considered the documentary evidence filed by the 
parties including all of the affidavits and it finds the evidence of the Moving Party’s 
experts to be more persuasive on all counts.  The Board finds that the appeal raises no 
apparent land use planning grounds worthy of consideration.  It is incumbent on 
persons who invoke the appeal process to be prepared to have genuine, legitimate and 
authentic planning reasons and have cogent evidence for the hearing.  The Board finds 
there is no real or genuine issue to be tried that requires the full adjudicative process.  
The Board further determines that the appeal is a frivolous one and made in part for the 
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purposes of delay to a process agreed to by parties, agencies and entities uniquely and 
most appropriately placed to determine its worth.   

Having considered all of the evidence, the Board grants the motion.  The appeal 
filed with the Board to appeal the Committee of Adjustment’s decision to authorize the 
variances is dismissed without holding a hearing pursuant to the provisions of the Act.   

So Orders the Board. 

 

 
“R. Rossi” 
 
R. ROSSI 
MEMBER 

 
 
 


