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T. DUCHARME J. 

REASONS FOR JUDGMENT 
 

[1] St. James’ Cathedral is located in the heart of downtown Toronto.  The lands it occupies 

were granted in trust in 1817.  The passage of time has taken its toll on the Church buildings.  In 

2002, in an effort to raise funds for the restoration of the property, the Rector and 

Churchwardens of St. James’ Cathedral (“R&C”) entered into an agreement with the City and a 

developer to transfer some of the zoning density from the Church lands to the developer’s nearby 

property.  In exchange R&C received $3.7 million dollars from the developer.  The applicant, a 

corporation incorporated on August 7, 2003, claims the zoning density transfer violates the terms 

of the trust and seeks declaratory relief relating to the terms of the trust, the proper use of the 

land and the proper use of the monies realized by the sale of density.  After this application was 

commenced, the parties entered into a partial settlement agreement and R&C paid the $3.7 

million dollars into court pending the outcome of this application. 
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I.  ISSUES 

(A)  Having previously entered into a partial settlement of this matter, is the applicant barred 
from raising certain issues? 

(B)  Are the funds paid into court impressed with a trust? 

(C)  Who are the beneficiaries of the trust? 

(D) Can R&C spend any of the money on the Diocesan Centre? 

(E) Should the court order that the funds paid into court remain in court until the agreements 
governing their use are amended? 

II. THE FACTS 

 (A) The Parties 

[2] The St. James’ Preservation Society (“the Society”) is a corporation without share capital 

that was incorporated on August 7, 2003.  The three individuals listed as the first directors of the 

applicant corporation are Peter Currie, Robert Grange and Melissa Moshenko.  While all three of 

these individuals are residents of Toronto, none of them are members of the congregation of St. 

James’ Cathedral.  The objects of the corporation are defined as follows: 

To promote the preservation and protection of certain historical properties within 
the city of Toronto, more specifically those lands granted to the Inhabitants of the 
Town of York by Crown Patent on September 4, 1820, more specifically being 
part of the Episcopal Block A, on the Town of York Plan, municipally referred to 
as 106 King West, and locally known as St. James’ Cathedral, and the associated 
burying ground and church yard. 

There is no evidence before me that the Society has any other members or that it represents 

anyone beyond the three first directors. 

[3] The respondent, R&C, is a corporation that owns the land on which St. James’ Cathedral 

(the “Cathedral”) is located.  The property is bounded by King Street on the south, Church Street 

on the west, Adelaide Street on the north and St. James’ Park on the east.  The Cathedral sits on 

the south end of the property.   
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[4] The respondent, City of Toronto, is no longer a party to the action as a result of a partial 

settlement entered into by the parties on July 23, 2004. 

 (B) History Of The Trust 

[5] The land on which St. James’ Cathedral sits was first granted by letters patent executed 

December 26, 1817.  The land was granted to D’Arcy Boulton, John Beverly Robinson and 

William Allan: 

Upon trust to and for the sole use and benefit of the Parishioners and Inhabitants of 
the said Town of York forever, as a church yard and burying ground for the 
Inhabitants of the said Town of York and as appurtenant to the Church now built 
thereon. 

[6] On September 4, 1820 the Trustees surrendered the patent and a new patent was issued.  

The 1820 patent provided: 

It was intended that so much only of [the lands in the 1817 patent] as was necessary 
for the purposes of a church yard and burying ground be so appropriated and that 
such part of the said Tract as was not so required for the use of the Parishioners 
should be held by such trustees to and for the sole use and benefit of the Clergyman 
of the Church of England now residing in the said Town of York and having the 
cure of souls therein. 

Under the 1820 patent the residue and remainder of the property was to be held: 

To and for the sole use and benefit of the Parishioners and Inhabitants of the said 
Town of York forever as a church yard and burying ground for the Inhabitants of 
the said Town of York and as appurtenant to the Church being built thereon. 

[7] Upon the fulfillment of further provisions within the Crown patent, the property was then 

granted by Deed Poll dated February 10, 1842 to: 

The Right Reverend John Lord Bishop of Toronto as Rector of Saint James and his 
Successors in the said Rectory forever as a sole corporation to and for the same uses 
and upon the same trusts as are mentioned and expressed in the said letters patent 

[8] Among other statutes, the property is also subject to an Act Respecting St. James’ 

Cathedral, 1903, 3 Edw. VII, Chapter 125, which provides as follows: 
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(2) The lands described in Schedules E and F to this Act 1 are declared to be vested 
in the Rector and Churchwardens of St James’ Cathedral, Toronto and their 
successors as a Corporation for all the estate and interest in the said lands which the 
Rector of St. James’ Church, Toronto, as a Corporation sole, now has in the said 
lands, upon such and the same trusts as the lands are now held respectively, or such 
of the said trusts as are now capable of taking effect, subject to all incumbrances (if 
any) now existing thereon respectively. 

(5)  The Corporation shall have power and is hereby authorized with the approval of 
the Vestry to erect buildings and to improve, alter and re-build any buildings now 
erected or which may thereafter be erected on any lands owned by the Corporation, 
and, for such purposes, to use any money which now are or hereafter may be held 
by them. 

(6) The Corporation shall be entitled to lease or sell and convey or agree to lease or 
sell and convey and, with the approval of the Vestry, to mortgage all or any part of 
the lands owned by the Corporation save and except those certain lands described in 
Schedules E and F hereto respectively. 

 (C) History Of These Proceedings 

[9] The City of Toronto Official Plan allows density transfers whereby density associated 

with one property can be transferred to a nearby property by means of a re-zoning by-law.  

Density transfers often involve heritage sites with considerable open space, usually with the 

proviso that any funds received on the re-zoning are used to preserve the heritage character of the 

site.   

[10] In May of 2002, R&C entered into a purchase and sale agreement for density rights 

associated with their property with a local developer, Context Real Estate Inc.  Pursuant to the 

density transfer, R&C agreed to reduce the zoning on the Church property.  At the same time, the 

City increased the zoning on a lot on the northwest corner of Church and Adelaide Streets, 

thereby permitting Context to construct a condominium known as The Spire.  In exchange, R&C 

received $3,700,000 (“the monies”).  The density purchase and sale agreement was approved at a 

Cathedral Vestry (parishioners of the Cathedral) meeting on May 26, 2002.  On September 16, 

2003, there was a further Cathedral Vestry meeting where the re-zoning agreement as well as the 

Heritage Easement Agreement and the Section 37 Agreement were approved.  The density 

                                                 
1 Schedules E and F consist of the city block which is currently bounded by King Street on the south, Adelaide 
Street on the north, Church Street on the west and Jarvis Street on the east.  The land referred to in Schedule E is 
known as St. James Park.  The land referred to in Schedule F is the site of St. James Cathedral and is the property 
that is the subject of this application  
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transfer and the two agreements were implemented through three by-laws passed by Toronto 

City Council on September 24, 2003.  The Society participated unsuccessfully in several 

Cathedral Vestry meetings and made unsuccessful representations to City Council.  The Society 

also appealed the passage of these by-laws to the Ontario Municipal Board and on February 25, 

2004 the OMB dismissed the appeal without requiring a full hearing. 

[11] The re-zoning by-laws required R&C to enter into two agreements with the City:  The 

Heritage Easement Agreement and the Section 37 Agreement.  Among other things, the Heritage 

Easement Agreement:   

(a) Designates certain parts of the Parish House and the Diocesan Centre as having 
heritage value and prohibits changes to those parts of the buildings;   

(b) Requires the Church to use the funds it receives on the re-zoning to refurbish 
the property within certain time limits.  If refurbishment has not been completed 
within the specified time limits, the City may conduct the refurbishment on its 
own and seek reimbursement from the Church;  

(c) Allows for the demolition of a 16-metre high part of the Parish House that has 
no heritage value and no street frontage and allows its replacement with a 23- 
metre high building on the same or smaller footprint.  Any new construction 
must be “sympathetic to the heritage elements of the property” and must be 
approved by the City; 

(d) Allows the Church to build a cloister (a sheltered walkway) to join the Parish 
House and the Cathedral; 

(e) Prohibits the Church from otherwise altering the footprint of the existing 
buildings. 

[12] The Section 37 Agreement is entered into pursuant to section 37 of the Planning Act and 

provides, inter alia:  

(a) That at least $2,700,000 of the funds that the Church receives on completion 
of the re-zoning be paid into a trust account;     

(b) That the Church shall provide a quarterly accounting to the City reporting on 
how the funds have been used; and 

(c) That the funds cannot be used “except for the purpose of financing the 
revitalization, conservation, restoration and/or improvement of the Parish 
House and Diocesan Centre of St. James’ Cathedral and associated landscape 
features on the St. James’ Lands.” (Section 2.3) 
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[13] This application was originally commenced on June 7, 2004 and, in its original form, was 

against both the City and R&C and sought orders quashing the re-zoning by-laws for illegality, 

rescinding the density transfer and enjoining the density transfer or any other disposition of the 

property at 106 King Street East.  On July 23, 2004, the applicant, the City and R&C entered into 

a Partial Settlement Agreement pursuant to which the applicant agreed to retract its attack on the 

by-laws facilitating the density transfer, discontinue the application against the City and limit the 

relief it would request to the five specific forms of relief sought in the Amended Notice of 

Application, namely:  (1) a declaration that the money R&C received on the density transfer is 

impressed with a trust; (2) a declaration that the funds cannot be used for the Diocesan Centre; 

(3) a determination of the identity of the beneficiaries; (4) an order that the funds remain in court 

until the Section 37 Agreement is amended to conform to the court’s orders in respect of the 

foregoing questions; and (5) an order that R&C report to the applicant on the use of the funds.  

As part of the partial settlement, Context agreed to pay into court the $3,700,000 it was to pay R 

& C for the density transfer, pending resolution of the Amended Application.  Also, as a result of 

the partial settlement the original application date was adjourned from August 25th to December 

29th, 2004.  This latter date was late moved forward to November 18 and 19, 2004. 

III.  ISSUES AND LAW 

 (A)  Having Previously Entered Into A Partial Settlement Of This Matter, Is The 
Applicant Barred From Raising Certain Issues? 

[14] Throughout its factum, the applicant complains that the re-zoning and density transfer are 

illegal and the agreements between the City and R&C in connection with the re-zoning are 

inappropriate because: 

(a) The density transfer amounts to a sale of land that breaches the trusts on which 
the property is held; 

(b) The agreements improperly restrict access to the property; 

(c) The agreements permit improvements to the Parish House, which “are not an 
appropriate use of the consideration because they would directly benefit only the 
Parishioners of St. James’, not the citizens of Toronto;”  

(d) The agreements contain language that is “too vague and allows too much leeway 
for alterations and additions to the historic buildings as opposed to preservation.” 
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[15] While denying all of the foregoing, R&C submits that the applicant is precluded from 

raising these issues because the applicant abandoned them in a partial settlement agreement 

between it, R&C and the City.   

 (1)  Does The Partial Settlement Agreement Preclude The Applicant From Raising 
These Issues Before This Court? 

[16] The partial settlement agreement entered into by the applicant, the City and R&C limited 

the relief it would seek to the five grounds specified therein.  None of the foregoing issues are 

included in those five grounds.  In neither their written or their oral submissions does the Society 

advert to this agreement or make any submissions as to why it does not preclude their litigating 

these other matters. 

[17] Generally speaking settlement agreements are to be upheld by the courts. In Milios v. 

Zagas, [1998] O.J. No. 812 (Ont. C.A.) a case dealing with a settlement agreement under rule 

49.09, Osborne J.A. listed the following as relevant factors to be considered when deciding 

whether or not to enforce such an agreement: 

(i)   the evidence of mistake; 

(ii)  the reasonableness of the agreement; 

(iii) the prejudice to the party who seeks to uphold the settlement, if the settlement is not 
enforced; 

(iv) the prejudice to the party who seeks to set aside the settlement if the judgment is 
granted in relation to the prejudice to the party who seeks to uphold the settlement if the 
settlement is not enforced; and 

(v)  the effect on third parties if the settlement is not enforced. 

[18] Applying this approach to the partial settlement in this case, there is no evidence 

whatsoever of mistake.  The agreement is abundantly reasonable – especially given my view of 

the questionable merits of many of the original claims of the Society.  There would be substantial 

prejudice to R&C if the partial settlement were not enforced.  R&C has paid the proceeds into 

court and has had to delay using any of these monies until this decision.  Absent the partial 

settlement agreement, the application could have been litigated much earlier.  There is no 

prejudice to the Society in upholding the agreement.  They entered into the agreement with their 
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eyes open and there is no reason why they should be permitted to resile from that position now.  

Finally, to ignore the terms of the settlement agreement would have a significant impact on the 

rights of the City of Toronto, who are no longer a party to this application.  There would also be 

a significant negative impact on the interests of the developer, Context Real Estate Inc, and of 

the purchasers of units in the Spire condominium project – something the Society explicitly 

acknowledged in the partial settlement agreement. 

[19] If I am mistaken about the effect of the partial settlement agreement, I would not have 

granted the Society relief with respect to any of the foregoing complaints for the following 

reasons. 

 (2)   Did The Density Transfer Violate The Terms Of The Trust? 

[20] First, I am of the view that the density transfer agreement entered into by R&C does not 

violate either the letter or the spirit of any of the trust or statutory requirements.  Zoning density 

is a right that can be given or taken away by a municipality without compensation to the 

landowner merely by amending or passing zoning by-laws.  As Doumani points out, “A zoning 

by-law does not create an interest in land, nor does it confer any title, legal or equitable, in the 

land affected by its terms.”2  As the density transfer in question is a creature of zoning by-laws, it 

also cannot be said to have created an interest in or to have conferred any title, legal or equitable, 

to the Church lands.  Consequently, the transfer of density is not a transfer of land and cannot, 

therefore, be said to violate any of the trust or statutory provisions relied upon by the Society.3  

Indeed, I accept R&C’s submission that the density transfer is consistent with the spirit of the 

trust and statutory provisions governing the sale of the property.  These provisions are meant to 

ensure that the Church property continues to be used for trust purposes.  A transfer of density 

ensures that the property cannot be used for any redevelopment, which has materially greater 

density than currently exists on the property.  Even Mr. Currie acknowledged under cross-

                                                 
2 R.G. Doumani & P.A. Foran, Ontario Planning Act and Commentary, 2004/2005 ed.  (Markham: LexisNexis 
Butterworths, 2004) at 23 
3 It appears that R&C and the Society may disagree as to the precise meaning of the restriction in section 6 of the Act 
Respecting St. James Cathedral.  My conclusion on this point is based on the Society’s interpretation of the section 
as prohibiting the sale of lands contained in Schedule F of the Act.  However, as it is not necessary to do so, I 
express no opinion as to the proper interpretation of this section. 
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examination that the transfer of the zoning density did not cause any prejudice to the use of the 

property as a churchyard or burial ground. 

(3)   Did The Agreements Entered Into By The R&C Improperly Restrict Access To 
The Property? 

[21] Second, the complaint of restricted access is speculative and premature.  There is no 

evidence before me that access will be restricted and this cannot be properly determined until 

R&C presents a specific plan for the restoration of the property and the construction of a cloister.  

Moreover, the issue of access is a planning issue and, as such, should be dealt with by City 

Council and the Ontario Municipal Board. 

 (4)   Can The Monies Be Spent On The Parish House? 

[22] Third, I reject the complaint that it would violate the trust and statutory restrictions to use 

any of the monies for alterations or additions to the Parish House as this “would directly benefit 

only the Parishioners of St. James’, not the citizens of Toronto.”  In this regard, it is interesting to 

note that the Society is not opposed to the “preservation” of the Parish House.  It is difficult to 

comprehend how the “preservation” of the Parish House benefits all the citizens of Toronto 

while additions or alteration thereto would not.   The Society’s argument on this point is also 

internally inconsistent as they concede in their written submissions that the Parish House 

reasonably falls within the terms of the original trust as appurtenant to the original church.  

Moreover, this submission taken to its logical extreme would suggest that R&C cannot spend 

trust funds on the Cathedral or the burial ground as this would benefit only the parishioners of St. 

James’ Cathedral as opposed to the inhabitants of Toronto. Such an interpretation of the 

provisions of the Trust would be patently absurd. 

[23] The expenditure of the monies on the Parish house also falls within the trust as it is 

“appurtenant to the church being built thereon.”  Both parties agree that the phrase “appurtenant 

to” in the Crown patents requires more than mere geographical proximity or simple annexation.  

Indeed, such a definition could lead to the incongruous conclusion that the construction of a 

brothel or a casino next to the Cathedral would fall within the terms of the trust.  Thus, while it 

was used in a different context, I would adopt the functional definition of “appurtenant to” used 

in Moreau v. Regnier, [1983] 6 W.W.R. 556 (Man. Surr. Ct.): 
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It is not how title to the land is held, or the configuration of the land, which 
determines what is appurtenant to the dwelling house.  The question is what use is 
made of the land and whether such use is connected with the use and enjoyment of 
the dwelling house.  Land and premises so connected become appurtenant . . . to the 
dwelling house. . . .If, however, the land was used in a way unconnected with the 
dwelling house, it would not be appurtenant. 

(emphasis added) 

[24] The Parish House is used for a variety of purposes, including the following: 

(a) A drop-in centre providing hot meals, a nurse, foot care and a barber for the 
homeless; 

(b) Facilities for therapeutic and pastoral counselling; 

(c) Facilities for outreach services; 

(d) Depository for food drives; 

(e) Educational lectures and seminars; 

(f) Prayer groups and workshops; 

(g) Choir practices for five different choirs; 

(h) Church music library; 

(i) Church archives; 

(j) Offices for the clergy and staff of the Cathedral;   

(k) A prayer facility for between 300 and 400 members of the Muslim community 
every Friday; 

(l) Four apartments currently occupied by Cathedral staff such as the sexton 
(maintenance engineer) and his family as well as the Cathedral’s director of 
music.   

[25] All of these purposes that are either directly related to the Cathedral and its mission or 

incidental thereto.  Thus, Mr. Hawken, a former churchwarden, accurately described the Parish 

House as “the cornerstone of our ministry.”  As such, the Parish House is clearly appurtenant to 

the Cathedral and within the scope of the trust.  Indeed, in their written submissions, the 

applicant conceded that the Parish House could reasonably be considered  “appurtenant thereto”. 

  

20
05

 C
an

LI
I 3

29
16

 (
O

N
 S

.C
.)



 

 

11

 (5) Is The Language In The Agreements Too Vague Or Permissive? 

[26] Fourth, the Society’s contention that the agreements contain language that is “too vague 

and allows too much leeway for alterations and additions to the historic buildings as opposed to 

preservation” is untenable.  The Society ascribes to R&C a responsibility for historical 

preservation that is not created by any of the relevant trust or statutory provisions.  Indeed, this 

argument ignores the explicit provisions of section 5 of the Act Respecting St. James’ Cathedral 

which gives R&C the power “to erect buildings and to improve, alter and re-build any buildings 

now erected or which may thereafter be erected on any lands owned by” R&C.  As seriously, this 

submission ignores the nature of the Heritage Easement Agreement.  This agreement prohibits 

changes of any nature to those parts of the buildings that have been designated as having heritage 

elements, requires the City’s approval for all work on the property and requires that those 

changes that may be made to the property must be approved by the City and must be sympathetic 

to the heritage elements of the property.  Finally, this complaint should also not be dealt with in 

the absence of the City, one of the parties to the Heritage Easement Agreement. 

 (B) Are The Funds Paid Into Court Impressed With A Trust? 

[27] The applicant seeks a declaration that the $3.7 million is impressed with a trust pursuant 

to the Crown patents of 1817 and 1820.  The respondent agrees that the monies are impressed 

with a trust in the Crown patents as that trust has been revised from time to time by statute.  The 

only dispute between the parties relates to whether or not the court should declare that these 

monies are impressed with a trust.  The applicant seeks such a declaration and the respondent, 

citing their agreement with the proposition, argues that such a declaration is inappropriate 

because the matter is moot. 

[28] Given the agreement of the parties with respect to the fact of a trust, it is not clear why 

this aspect of the application has not been settled.  It is equally unclear why the respondent 

resists a declaration consistent with their admission.  However, in the absence of a settlement 

between the parties or a binding undertaking with respect to this issue, it is clear that the matter 

is not moot.  Therefore, it is appropriate that the court address this issue and, in light of the 

20
05

 C
an

LI
I 3

29
16

 (
O

N
 S

.C
.)



 

 

12

agreement of the parties, it is appropriate to declare that the monies are impressed with a trust in 

the Crown patents as that trust has been revised from time to time by statute.4   

[29] While the court is prepared to declare that these monies are impressed with a trust, it will 

go no further.  The applicant does not seek a general definition of the terms of the trust in their 

notice of application.  Just as the legislature did not attempt to define the terms of the trust in the 

1903 statute, it would obviously be inappropriate for the court to attempt to define these terms in 

the abstract.  Rather any future concerns about the terms of the trust, beyond the scope of the 

present application, should be litigated in the context of a tangible and concrete dispute. 

 (C)  Who Are The Beneficiaries Of The Trust? 

[30] The applicant argues that the beneficiaries of the trust must now be understood to be the 

parishioners and the citizens of the City of Toronto as the City of Toronto is the successor to the 

Town of York.  The respondent argues that this question is only relevant insofar as the issue of 

the applicant’s standing is concerned.5  Beyond that, the respondent asserts that this issue is 

moot.  The respondent strenuously submits that the court should not address this issue without 

knowing why the question is being determined and without making that determination based on a 

concrete set of facts. 

[31] Here again, I have difficulty accepting the mootness argument advanced by the 

respondent.  There is a live controversy between the parties that may affect the rights of both 

parties.  That is, for whose benefit can these monies be expended when they are paid out of 

court?  Certainly the respondent, as well as the City, were well aware that the applicant would 

seek a declaration in this regard.6  I see no advantage in deferring this question until the applicant 

challenges some particular expenditure of R&C as they inevitably would.  All this will do is 

invite another application on essentially the same materials – a result that runs contrary to the 

concern for judicial economy mentioned in Borowski v. Canada, [1989] 1 S.C.R. 342 (S.C.C.).  

                                                 
4 While I have adopted the respondent’s language for this declaration it is clear from the submissions of the 
applicant that this reflects their perspective as well.  For example, far from disputing the relevance of the Act 
Respecting St. James Cathedral,  the applicant has expressly relied on it. 
5 Interestingly, R&C does not challenge the Society’s right to bring this application. 
6 Mr. Koehnen fairly concedes that, as a party to the original application, the City of Toronto could have participated 
in this hearing if they had any concerns about the proper definition of the beneficiaries of the trust.  I do not view the 
City’s absence as a problem in terms of the court’s ability to answer this question. 
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Moreover, given that this application was fully argued by the adversaries in this application, this 

court is as well situated as any to determine this issue.    

[32] In my view, the appropriate interpretation of the trust is that that the beneficiaries of the 

trust today are the parishioners of St. James’ Cathedral and the inhabitants7 of Toronto.  Clearly 

the Parishioners of St. James’ Cathedral are intended to benefit from this trust.  As the City of 

Toronto has taken the place of the Town of York the class of inhabitant beneficiaries can only 

meaningfully be interpreted as the inhabitants of the City of Toronto.  While, this approximates 

the definition advocated by the applicant, I reject much of the rest of their submissions in this 

regard. 

[33] The applicant is far from clear about the implications of this expanded definition.  For 

example, the applicant argues that alterations and additions to the Parish House cannot be made 

“because they would directly benefit only the Parishioners, not the citizens of Toronto.”  They do 

not explain the basis for asserting that every use must benefit both parishioners and inhabitants.  

Nor do they offer any guidance as to what constitutes a direct benefit.  Nor does the applicant 

suggest what percentage of the citizens of Toronto must be benefited in order to satisfy the terms 

of the trust.   

[34] The interpretation advanced by the applicant requires a tortured reading of the Crown 

patents.  The Crown patents do not speak of a direct benefit.  Neither patent required that every 

use must benefit both the parishioners and the inhabitants.  Indeed, such an interpretation would 

be nonsensical, as it would preclude such obviously legitimate expenditures as renovations to the 

interior of the any of the Church buildings – something that arguably would benefit only the 

parishioners.  The applicant’s interpretation also ignores the fact, conceded in oral argument, that 

most, if not all, of the parishioners of St. James’ Cathedral are Inhabitants of Toronto.  It does 

appear that, in seeking clarification of the identity of the beneficiaries, the applicant is in reality 

attempting to limit the range of activities R&C can undertake with Church property. 

                                                 
7 I reject the applicant’s suggestion that the beneficiaries should be the “citizens” of Toronto.  There is no concept of 
municipal citizenship and to import some other requirement of citizenship into the trust would be to narrow its 
scope.  Thus, consistent with the original Crown patents, I have defined the beneficiaries in terms of “inhabitants”. 
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[35] I agree with the respondent that the issue here is not so much the definition of the class of 

beneficiaries as it is the acceptable range of uses that the trust property can be put to.  In my 

view, the original wording of the Crown patents constituted a recognition that the Church, 

because of the breath of its mission, would be involved in works that would benefit both its 

parishioners and the members of the broader community.  The patents do not require that both 

the parishioners and the inhabitants benefit from every use of property or that every such benefit 

be direct.  The wording of the patents recognized that the work of the Church, even when it is 

directed at parishioners, may indirectly benefit many, if not all, of the inhabitants of the town. 

[36] In the result, the court declares that the beneficiaries of the trust today are the 

parishioners of St. James’ Cathedral and the inhabitants of the City of Toronto.  However, this 

definition is to be understood disjunctively.  If a use of Church property benefits only the 

parishioners it is consistent with the terms of the trust.  If a use of Church property benefits only 

non-parishioner inhabitants of Toronto it is consistent with the terms of the trust.  If a use of 

Church property benefits parishioners as well as other inhabitants of Toronto it is consistent with 

the trust.  The trust does not require that a use of Church property benefit any particular 

parishioner or all parishioners.  Similarly, the trust does not require that a use of Church property 

benefit that any particular inhabitant or all the inhabitants of the City of Toronto.  

 (D)  Can R&C Spend Any Of The Money On The Diocesan Centre? 

[37] The applicant raises this issue because there have been discussions about a joint venture 

with the Diocese to renovate the Diocesan Centre and because the Section 37 Agreement signed 

by R&C provides in section 2.3 that the monies paid into court the funds cannot be used: 

except for the purpose of financing the revitalization, conservation, 
restoration and/or improvement of the Parish House and Diocesan Centre 
of St. James’ Cathedral and associated landscape features on the St. 
James’ Lands. (emphasis added) 

[38] Here again, the respondent argues that the matter is moot.  R&C points out that the 

Diocese was to bear its proportionate share in any renovations impacting upon the Diocesan 

Centre.  They explain the Section 37 Agreement as nothing more than a simple recognition that 

both the Parish House and the Diocesan Centre form one contiguous building.  They also 

emphasize that, while the Section 37 Agreement permits the monies to be spent on the Diocesan 
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Centre, it does not require R&C to do so.  In any event, R&C argues the question is academic as 

it has no intention of using the trust funds on the Diocesan Centre and will use those funds solely 

to refurbish the Parish House and the surrounding landscaping. 

[39] While R&C states that it has no intention of spending any of the monies on the Diocesan 

Centre, they have not settled this aspect of the litigation nor given any binding undertaking in 

this regard.  Moreover, R&C argues strenuously that they have the right to spend these monies 

on the Diocesan Centre.  Their position precludes any serious suggestion that the issue is moot.  

There is a live controversy between the parties that may affect their rights.  That is, can R&C 

spend any of these monies on the Diocesan Centre?  The respondent was well aware that the 

applicant would also seek a declaration in this regard and the matter has been fully argued before 

me.  For largely the same reasons as set out in paragraph 31, supra, it is my view that the court 

should determine this issue. 

[40] The Diocesan Centre contains the offices of the Bishop of Toronto.  In addition to 

administrative offices the Diocesan Centre includes offices for:  

(a) chaplaincy and pastoral care; 

(b) faith works (an office which distributes charitable funds to those in need or at 
risk);  

(c) a youth ministry to address the needs of youth and to encourage their 
participation in the life of the Church; 

(d) an aboriginal ministry to minister to the local aboriginal population; 

(e) a healing ministry; and  

(f) ministry resources dedicated to supporting and developing the ministry of all 
baptised people and to enlarging the capacity of the Church for its mission and 
ministry.   

[41] All of the foregoing activities are integrally related to the work of the Cathedral.  As such 

the Diocesan Centre is clearly appurtenant to the Cathedral.  Certainly, these activities benefit 

both the Parishioners and, as Mr. Currie admitted under cross-examination, the inhabitants of the 

City of Toronto.  Thus, the monies could be spent on the Diocesan Centre without violating any 

of the trust or statutory restrictions on the use of church property.  
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(E)  Should The Court Order That The Funds Paid Into Court Remain In Court 
Until The Agreements Governing Their Use Are Amended? 

[42] Having determined that R&C could spend money on the Diocesan Centre, if it chose to, 

there is no need to amend the agreements governing the use of the monies.  Therefore, it is not 

necessary to order that these monies remain in court any longer. 

IV.  COSTS 

[43] While the court has addressed several issues that the respondent argued were moot, the 

applicant has been largely unsuccessful.  The respondent is entitled to their costs.  If the parties 

are unable to agree as to the scale and quantum of costs, the respondent shall provide the court 

with short written submissions within 10 days of the release of this judgment.  The applicant 

shall provide the court with brief written submissions within 20 days of the release of this 

judgment.  Both parties are asked to address the propriety of ordering costs to be paid personally 

by Messrs. Grange and Currie and Ms. Moshenko in light of the evidence that the Society has 

minimal assets. 

 
_____________________ 

T. Ducharme J. 

 

Released:  August 8, 2005 
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