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HEENEY J.: 
 
 
 
[1]      The Applicant (“Alma”) applies to quash a by-law passed by the Respondent (“the City”) 
on October 16, 2006.  The by-law is designated as #142-2006, and was passed pursuant to s. 35.3 
of the Ontario Heritage Act, R.S.O. c. O.18, as amended by the Ontario Heritage Amendment 
Act, 2005 (“the Act”).  Essentially, the by-law purports to prescribe the minimum standards for 
the maintenance of “heritage attributes” of properties designated as heritage properties under the 
Act. 

[2]      The City already had a property standards by-law which applied to all properties within 
its jurisdiction, which was passed pursuant to s. 15.1 of the Building Code Act, 1992.  The new 
by-law is considerably more onerous, however, in the way that it requires an owner of a heritage 
property to maintain the heritage attributes of a designated heritage property.  The by-law 
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requires the owner to use identical materials as in the original structure, and to effect any 
maintenance in such a way so as to maintain the original appearance and character of the heritage 
attributes.  This could result in far more expense to the owner than simply bringing the property 
up to the minimum standards required under the existing property standards by-law. 

[3]      Alma is the current owner of a designated property known as Alma College.  It was built 
in 1878.  It has been described as having a “high Victorian gothic exterior” making it unique to 
the City and the Province, and as presenting “a castlelike presence within the City of St. 
Thomas”.  

[4]      Alma was served with a work order under the new by-law within days of its passing.  
Indeed, it is Alma’s case on this application that the by-law was passed specifically so that the 
City could issue such a work order with respect to Alma College. 

[5]      Two main grounds for quashing the by-law were argued on the Application: 

1. the by-law was passed by the City in bad faith; 

2. key sections of the by-law are ultra vires the City’s powers under the Act. 

[6]      For the reasons that follow, I find that key sections of the by-law are ultra vires and 
cannot be severed from the remainder of the by-law, such that the by-law must be quashed.  
Because of this, it is not necessary to consider the first ground.  This has the practical effect of 
greatly reducing the degree to which the facts of the case must be reviewed, since the issue of 
bad faith would require a detailed examination of the actions of a number of parties, and of 
documents and correspondence leading up to the passing of the by-law. 

The Facts: 

[7]      The building was constructed between 1878 and 1881, for use as a private school for 
girls, and was the home of Alma College for more than a century.  In 1976 it was proclaimed a 
provincial historic site.  In 1994, it was designated as a heritage property under the Act by the 
City, and that designation was registered on title.  The particulars of that designation will be 
described later in these reasons. 

[8]      Alma College ceased operations in 1988, and the school was formally closed in 1994.  
The building was last used in 1997 as a movie set for a TV movie filmed by the Disney 
Company.   

[9]      Alma purchased the property in 1998, with the intention of restoring it and converting it 
into a long term care facility.  Over the years that followed, Alma spent a great deal of money on 
the preparation of plans and re-zoning the property, although no renovation work was ever 
carried out other than the demolition of part of the main building and an addition. 

[10]      The property was in poor condition when it was purchased by Alma, and steadily 
deteriorated thereafter.  In April, 2002, an order was issued under the City’s property standards 
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by-law requiring the replacement of eaves troughs, roof gutters, down spouts and other measures 
to make the building watertight.  The owner refused to comply with the order for financial 
reasons, indicating that it would cost $500,000 to repair the roof alone.  The City did not exercise 
its power to carry out the required repairs itself and add the cost thereof to the tax roll. 

[11]      On March 10, 2003, an inspection report completed for the City by Santarelli 
Engineering Services indicated that the overall superstructure was in good condition for its age, 
and that the proposed renovations could be completed.  However, a report obtained by Alma 
from Thomas P. Rylett Limited Consulting Engineers was less optimistic.  It offered the opinion 
that it is possible to repair the building with “significant investment”, but that opinion was 
conditional on the results of brick testing.  The structural integrity of the brickwork was a central 
consideration, since brick walls bear the load of the building, and are not merely a façade on a 
frame structure, as is the case with more modern buildings.  Brick testing was done by Atkinson, 
Davies Inc. which led to a supplemental report by Rylett dated March 26, 2003.  That report 
concluded by stating:  “I do not recommend extensive investment in this structure”. 

[12]      On March 17, 2003, the City denied Alma’s application for a demolition permit. 

[13]      In early 2005 Alma advised the City that it intended to put the property up for sale 
because the building no longer lent itself to being an economically viable redevelopment 
opportunity.  But, as had been clear for several years, Alma was still open to the option of 
restoring the property with the assistance of various levels of government.  At the request of the 
City’s Heritage Committee, a consultant with the Architectural Conservancy of Ontario, Patrick 
Coles, was retained to do a study.  His report of September 6, 2005 found that the building was 
deteriorating and recommended that the community and the province protect it until a viable 
adaptive reuse of the building could be found. 

[14]      On December 9, 2005, the City Clerk provided a confidential report to City Council, 
advising it of the amendments to the Ontario Heritage Act that had been passed by the Province 
in April of that year, which gave the City the power to enact a property standards by-law 
applicable to designated heritage properties.  The report noted that Alma had begun the process 
of applying for a demolition permit.  It stated that if the City wished to consider amendments to 
its property standards by-law under the Act, it would be prudent to obtain an assessment which 
would define the order of financial magnitude required to achieve minimum maintenance 
standards for this property. 

[15]      On December 23, 2005, Alma, through its solicitor, formally requested a demolition 
permit to permit Alma to demolish the structure and redevelop the site in an economically viable 
way. 

[16]      On March 9, 2006, Alma met with representatives of the City, including two councillors.  
The City requested that Alma consent to an extension of the 90-day statutory limit for 
considering the demolition permit request in order that a Working Group could be established to 
explore the possibility of investment in the property by all levels of government in a viable reuse 
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of the building.  The demolition request was deferred on that basis.  On May 8, 2006, it was 
further extended to August 21, 2006. 

[17]      The Working Group met several times over the following months.  In April they agreed 
to proceed with a Design Charrette, which is a collaborative session in which a group of 
designers would draft potential solutions to design problems relating to the property.  As part of 
this process, another technical assessment was to be done of the building by Mr. Coles and other 
experts. 

[18]      The report of Mr. Coles is dated June 7, 2006, and includes reports from the other experts 
retained.  It concluded, sadly, that restoration of the original structure is well beyond any 
economic recovery program.  Stabilization of the building alone would cost between 1.5 and 2.5 
million dollars, with a rider that warned that retention is seen as “a lost cause”.  The cost of the 
entire renovation was estimated in the range of 15 million dollars. 

[19]      The Working Group considered these reports at their meeting of July 6, 2006.  Two 
members of council were on the committee and at that meeting.  Significantly, these reports were 
never passed on to City Council. 

[20]      On August 21, 2006, Alma’s request for a demolition permit was again before Council.  
Alma had conveyed its consent to further extend their request to September 18, so that the 
Working Group could continue to explore sources of funding and conduct the Design Charrette.   

[21]      At its meeting of August 21, without having Mr. Coles’ report before it, Council voted to 
deny the extension of the request for a building permit.  Then, in one two-part motion, Council 
voted to deny the request for a building permit, and to put the mechanism in place so that the 
minimum property standards could be enforced. 

[22]      That mechanism followed on October 16, 2006, with the passage of by-law 142-2006, the 
by-law under attack in this proceeding.  On October 26, 2006, an order was issued under that by-
law against Alma by the property standards officer, directing extensive restoration work to be 
done on the property. 

[23]      The end point of the above history is this:  despite the existence of current, detailed 
reports indicating that restoration work on Alma College was no longer economically viable, 
which reports were in the hands of the City Clerk and two councillors but were apparently denied 
to the other councillors, City Council proceeded to pass a by-law for the purpose of compelling 
the owner to expend substantial sums of money restoring that same property. 

[24]      This paradox would be a compelling factor on a consideration of the bad faith issue.  
However, as indicated at the outset of these reasons, it is not necessary to examine that issue to 
dispose of this application. 

The Standard of Review: 

20
07

 C
an

LI
I 4

30
7 

(O
N

 S
.C

.)



 

 

 
 
 

- 5 - 
 
 
[25]      Pursuant to s. 273 of the Municipal Act, 2001, the Superior Court of Justice may quash a 
by-law of a municipality in whole or in part for illegality. 

[26]      At the outset, it is necessary to determine the standard of review. 

[27]      The Supreme Court of Canada, in Nanaimo v. Rascal Trucking, [2000] 1 S.C.R. 342, held 
that the test for judicial review of a decision of a municipal council acting within its jurisdiction 
is whether the decision is patently unreasonable.  However, that same decision, after applying the 
“functional and pragmatic” approach to this issue, held that jurisdictional questions are 
reviewable on a standard of correctness.  It is a jurisdictional question that is under consideration 
here, when determining whether the by-law is ultra vires the power of the municipality. 

The By-Law: 

[28]      The statutory provision under which the by-law under attack was passed came into force 
with the amendments to the Ontario Heritage Act passed in April, 2005.  Section 35.3(1) of the 
Act now reads as follows: 

If a by-law passed under s. 15.1 of the Building Code Act, 1992 setting out standards for 
the maintenance of property in the municipality is in effect in a municipality, the council of 
the municipality may, by by-law, 

a) prescribe minimum standards for the maintenance of the heritage attributes of 
property that has been designated by the municipality under section 29 or by the 
Minister under section 34.5;  and 

b) require property that has been designated under section 20 or 34.5 and that does 
not comply with the standards to be repaired and maintained to conform with the 
standards.  [emphasis added] 

[29]      As already noted, the City already has in place a property standards by-law passed under 
the Building Code Act, 1992, so this precondition to jurisdiction is satisfied. 

[30]      The phrase “heritage attributes” is defined in s. 1 of the Act, to mean “in relation to real 
property, and to the buildings and structures on the real property, the attributes of the property, 
buildings and structures that contribute to their cultural heritage value or interest”. 

[31]      This phrase is also found in s. 33(1) of the Act, which ties in the heritage attributes of a 
property with the initial description of the property contained in the document under which it 
came to be designated.  That section reads as follows: 

No owner of property designated under section 29 shall alter the property or permit the 
alteration of the property if the alteration is likely to affect the property’s heritage 
attributes, as set out in the description of the property’s heritage attributes that was required 
to be served and registered under subsection 29(6) or (14), as the case may be, unless the 
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owner applies to the council of the municipality in which the property is situate and 
receives consent in writing to the alteration. 

[32]      The City designated Alma College as a heritage property by by-law on November 7, 
1994.  Attached as Schedule “B” to that by-law is a detailed description of architecturally 
significant features of the building.  Under the subtitle “Significant Features”, a series of 
attributes of the building, such as the “gabled belfry tower centred between two turrets”, and 
“windows adorned with foliated circular windows above”, are set out in specific detail.  It is 
clear, and I so find, that this description is intended to describe the “heritage attributes” of this 
property. 

[33]      The operative part of By-law 142-2006 is found in sections 4.22.2 to 4.22.4.  They read 
as follows: 

4.22.2 In addition to all of the requirements of this by-law, all of the heritage attributes 
that are listed in subsection (4) of this section shall be repaired and maintained 
using the same types of material as the original exterior heritage fabric of the 
building or structure in order to maintain the character and visual integrity of the 
building or structure.  Where the same types of material as the original exterior 
heritage fabric are no longer available, or can no longer be used, alternative types 
of material that are used must replicate the original material being repaired or 
maintained.  Any alternative material must be approved by the City’s Municipal 
Heritage Committee and the City’s Chief Building Official by the issuance of an 
Approval Letter if it determines that the alternative material replicates, as close as 
possible, the appearance of the original material being replaced. 

4.22.3 In addition to subsection (2) of this section, any repair or maintenance under this 
section shall be done in such a manner that will maintain the design, colour, texture 
and any other distinctive feature of the original material that is being repaired or 
maintained. 

4.22.4 The minimum standards discussed in this section apply to the heritage attributes of 
designated heritage properties.  The heritage attributes include, but are not limited 
to the following: 

(a) Roofs and cupolas, which include shingles or other covering. 

(b) Exterior wall cladding, which includes stone, bricks, wood, shingles, 
board and batten, stucco and base panels. 

(c) Eavestroughs including downspouts and eave brackets. 

(d) Dormers. 
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(e) Exterior trim which may include vergeboard, bargeboard, cresting, 
cornices, store front cornices, signboards, brackets, columns and 
balustrades. 

(f) Exterior lighting fixtures. 

(g) Chimneys. 

(h) Porches and verandas including railings. 

(i) Balconies. 

(j) Entrances including Steps. 

(k) Exterior railings. 

(l) Doors, including door lintels, trim, handles, hinges, and door knockers. 

(m) Windows including windowsills and any trim. 

(n) Soffits including fascia. 

(o) Foundations including any exposed foundation walls. 

(p) Decorative wood, metal, stone or terra cotta. 

(q) Fences, stone walls, retaining walls, walkways and driveways. 

(r) Landscaping which includes significant trees, shrubs or other plantings, 
which may be specific in the heritage attributes of a property. 

(s) Any heritage attribute that may be described in a City by-law for an 
individually designated property. 

(t) Any heritage attributes that may be described in a City by-law for 
properties located in a heritage conservation district. 

[34]      It is immediately obvious that the by-law applies not only to the heritage attributes 
described in the initial designating by-law, but to virtually every exterior part of the structure.  It 
directs that all of the heritage attributes listed in subsection (4) shall be maintained and repaired 
with original materials or their equivalent, and in such a manner as to maintain the design, 
colour, texture or other features of the original. 

[35]      Mr. Card conceded that the by-law is not well worded, and should have provided that the 
heritage attributes “may” include the list that follows.  Ms. Fernandes argues, persuasively, that 
the by-law should not have included anything other than items (s) and (t).  Anything beyond that 
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purports to give the City authority to require features that are not listed heritage attributes to be 
repaired and maintained to the higher standard required in the by-law. 

[36]      The problem can be illustrated with an example.  Suppose that a property was designated 
because it had unique stained glass windows, and that feature was the only heritage attribute 
specified in the designating by-law.  By-law 142-2006 would permit the City to require the 
owner to repair or maintain the brickwork, the roof and virtually the entire exterior of the 
building to the higher standards required under the by-law, even though those parts of the 
building were not considered to be heritage attributes when the property was designated. 

[37]      Indeed, the case at bar provides its own example.  The order issued on October 26, 2006 
requires the owner, among other things, to repair or replace the eavestroughs, including 
downspouts and eave brackets.  Those components of the building are not mentioned anywhere 
in the designating by-law. 

[38]      A municipal council is a creature of statute, and can only exercise those powers conferred 
upon it by the Provincial legislature:  see Xentel DM Inc. v. Windsor, [2004] O.J. No. 3656 
(S.C.J.) at para. 33, and authorities cited therein.  Here, s. 35.3(1) of the Act only authorized the 
municipality to pass a by-law prescribing minimum standards for the maintenance of heritage 
attributes of designated properties.  The by-law goes far beyond that power, and on its face 
applies to virtually every exterior component of the building, irrespective of whether or not that 
component is a heritage attribute. 

[39]      This overbroad approach is also reflected in the enforcement provision, section 9.8.1, 
which reads as follows: 

In addition to the powers provided in section 9.2.4, if upon inspection of a designated 
heritage property a Property Standards Officer has concluded that the building or structure, 
or the heritage attributes thereof, are falling into a state of disrepair which may result in the 
deterioration of any feature or appurtenance that would alter or tend to detract from the 
cultural heritage value or interest of the designated heritage property, the Chief Building 
Official may make an order, in the manner described in section 9.2.4, containing 
particulars of the conditions of disrepair or deterioration and requiring remedial, protective 
or security measures, interim repairs or other works to be carried out forthwith to correct or 
retard the deterioration or damage to the building or structure and to reduce or eliminate 
the identified risks to heritage attributes, which order may require the property to be 
repaired and maintained to conform with the applicable standards in 4.22 for the 
maintenance of heritage attributes. 

[40]      Once again, this provision goes far beyond the power given to the municipality by s. 
35.3(1).  It empowers the Chief Building Official to make orders under s. 4.22 where the 
Property Standards Officer concludes that the building or structure is falling into a state of 
disrepair that would tend to alter or detract from the cultural heritage value or interest of the 
property, even where no heritage attributes require maintenance or repair. 
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[41]      Ms. Fernandez leveled another attack on s. 9.8.1 and argued that it was void for 
uncertainty.  In view of the conclusion I have arrived at below, it is not necessary to consider this 
argument.  

[42]      I am satisfied that both s. 4.22.4 and s. 9.8.1 are ultra vires the power conferred upon the 
municipality by s. 35.3(1) of the Act.   

[43]      It remains to be considered whether those provisions are severable. 

[44]      The principles dealing with severability are set out in Rogers, The Law of Municipal 
Corporations (2nd ed.), at pp. 1034.6 to 1034.8, which was cited in Reid’s Heritage Homes Ltd. 
v. Guelph, [2000] O.J. No. 3110 (S.C.J.).    One of those principles requires that the portion that 
is good must be clearly distinguished from the bad, so that if the invalid portion is eliminated 
there will still remain a perfect and complete by-law capable of being enforced. 

[45]      In this case, both the definition clause and the enforcement clause are ultra vires the 
municipality.  Both clauses are central to the operation of the by-law, and cannot be severed. 

[46]      Accordingly, on order will go that By-law 142-2006 is quashed.   

[47]      If the parties cannot agree on costs, I will receive brief written submissions within 30 
days. 

 

“Justice T. A. Heeney” 
Mr. Justice T. A. Heeney 

 
 
Released:  February 19, 2007 
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