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Drewlo Holdings Inc. has referred to the Ontario Municipal Board under subsection 41(12) of the 
Planning Act, R.S.O. 1990, c. P.13, as amended, determination and settlement of details of a 
site plan for lands composed of 530-560 Queen Street South, in the City of Kitchener 
OMB File No. M020093 
 
Drewlo Holdings Inc. has appealed to the Ontario Municipal Board under Section 44(1) of the 
Ontario Heritage Act, R.S.O. 1990, c. O.18, as amended, from the failure of the City of 
Kitchener to issue Heritage Permit Application No. 2002-V-03 for lands composed of 530-560 
Queen Street South, in the City of Kitchener 
OMB File No. M020128 
 
Drewlo Holdings Inc. has brought a motion before the Ontario Municipal Board under Rule 34 of 
the Board’s Rules of Practice and Procedure for determination that a factual basis exists for an 
appeal by Drewlo Holdings Inc. under Section 44(1) of the Ontario Heritage Act, R.S.O. 1990,  
c. O.18, as amended 
 
 
A P P E A R A N C E S :  
 
 

Parties Counsel
  
Corporation of the City of Kitchener 
  

F. McCrea 
 

Drewlo Holdings Inc. B. Card 
 
 
 

DECISION ON A MOTION DELIVERED BY C.A. BEACH AND ORDER OF THE 
BOARD             

Drewlo Holdings Inc. (Drewlo), brought a motion requesting that the Board makes 
an Order that a factual basis exist for an appeal pursuant to Section 44(1) of the Ontario 
Heritage Act, R. S. O. 1990, c. O.18  (OH Act).  The Responding Party is the 
Corporation of the City of Kitchener (City). 

Counsel for Drewlo argued that its Heritage Permit Application, given a number of 
2002-v-03 by the City, was made on January 9, 2002 and that the City did not respond 
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within the 90 days stipulated under subsection 43(2) of the OH Act.  Counsel for The 
City argued that the application was not complete until an acceptable Heritage Impact 
Assessment (HIA) was submitted to the City.  Further, the City after various meetings 
with Drewlo, and what it deemed to be a satisfactory HIA, informed Drewlo on October 
7, 2002 of its approval. The extension past the 90 day limit was mutually agreed 
between the two parties.  Drewlo did not appeal the October 7, 2002 approval within the 
30 days timeframe stipulated by subsection 44(1) of the OH Act, and it is the City’s 
position that Drewlo’s right of appeal has lapsed.  Therefore, according to the 
submission made by counsel for the City, the Board has no jurisdiction to deal with the 
subject appeal. 

Drewlo’s position, is that its application was complete on January 9, 2002 and 
further, the City made “no decision” with respect to the applicant’s proposal either 
before or after the deadline for making a decision.  Instead, it approved a 10 storey 
option and not the original 17 storey option applied for by Drewlo. Further, the City also 
ignored the 14 storey concept that was recommended by its staff.  The Board notes as 
well, that the HIA evaluated 17, 16, 15 and 14 storey concepts but did not evaluate a 10 
storey concept. 

The history leading up to the motion request indicates: 

 Drewlo applied to The City for permission to erect a 17 storey apartment 
building located at 560 – 568 Queen Street South previously referred to as 
530 – 560 Queen Street South, on January 9, 2002; 
 

 The site of the proposed apartment building is partly in a designated 
Heritage Conservation District and therefore the subject application 
requires a Heritage Permit; 
 

 Drewlo according to its counsel, is of the opinion that it provided all the 
necessary information; 
 

 The City requested on March 18, 2002 under the authority of the current 
Official Plan, a HIA from Drewlo; 
 

 The Official Plan states that proposals to erect a structure on a property 
located in a Heritage Conservation District may be (Board’s emphasis) 
subject to the provision of a HIA; 
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 The date of submission of the first HIA was May 27, 2002; 

 
 Drewlo takes the position that that the application was complete at the time 

it was submitted on January 9, 2002; 
 

 The City takes the position that the application is not complete until a HIA 
imposed as a requirement, and requested on March 18, 2002 was 
submitted; 
 

 The HIA was revised on August 8, 2002 – it included a number of 
development concepts including one referred to as concept “D”; 
 

 The concepts ranged from a high of 17 storeys to a low of 14 storeys – 
concept “D” is for a 14 storey apartment building; 
 

 Concept “D”, page 36 of the revised August 8, 2002 HIA (part of Exhibit 4) 
was purported to be the concept that evolved through discussions among 
the proponent, City Staff and the Kitchener Neighbours for Appropriate 
Development (KNAD); and 
 

 The City’s Development and Technical Services Division in a report to 
Council (Report No.: 02-196), dated September 11, 2002 stated – … 
[H]eritage Permit Application 2002-V-03 requesting the construction of a 14 
storey apartment building located at 530-540-560 Queen Street South be 
approved (Board’s emphasis) subject to the building being constructed in 
accordance with the concept referred to as Concept D … . 
 

On October 4, 2002 Drewlo wrote to the City.  The letter included the following 
salient points: 

 By agreement, the City and Drewlo did continue discussions past the 90 day 
statutory period (as provided for in subsection 43(2) of the OH Act). 

 
 Re-iterated the fact that Drewlo’s application was for a 17 storey apartment 

building and not the 10 storey building alluded to in Ms Gilchrist’s (a city 
employee) letter. 
 

 Noted that the City had unilaterally amended its application down to 10 storeys. 
 

 Advised the City that as of 11.59 p.m. on Monday, October 7, 2002 its consent to 
continue discussions of its application past the 90 day statutory period will 
terminate. (Board’s emphasis) 
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 Requested that Council proceed to make a decision under subsection 43(5) of the 

OH Act. (The Board is of the view that the writer meant 43(2) rather than 43(5) 
which does not exist.) 

 
The pertinent passages of the OH Act are set out below: 

 42. Where a by-law has been deemed to be repealed under section 41, 
no person shall in the area defined in the by-law erect, demolish or 
remove any building or structure, or alter the external portions 
thereof, without a permit therefor issued by the council of the 
municipalities unless, 
 

  (a) the by-law has been deemed to be repealed under 
subsection 41(8); 
 

  (b) The Board has issued an order refusing approval of the 
by-law; or 
 

  (c) In the case of demolition or removal, 180 days have 
elapsed as provided for in subsection 44(2). 
R.S.O. 1990, c. O.18, s. 42. 

 
 43(1) An application for a permit referred to in section 42 shall be made to 

the council of the municipality and shall contain or be accompanied by 
such information, drawings and other material as may reasonably be 
required by the council to fully consider the application. 
 

 43(2) An application under subsection (1) shall be considered by the council 
and the council, within ninety days of the receipt of the completed 
application or such longer period as is mutually agreed by the 
applicant and the council, shall, 
 

  (a) Issue the permit as requested; or 
 

  (b) Advise the applicant in writing that a permit is refused. 
 

 43(3) Such terms and conditions as the council considers desirable may be 
attached to a permit issued under subsection (2). R.S.O. 1990, c. 
O.18, s. 43. 
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 44(1) Where an application under section 43 to the council of a municipality 
for a permit to erect a building or structure or to alter the external 
portions of any building or structure is refused or the council fails to 
make a decision thereon within the period provided for in section 43 or 
the council attaches terms or conditions to a permit, the applicant may, 
within thirty days of receipt of a permit or advice in writing from the 
council under subsection 43(2), appeal to the Board and the Board 
shall hear the appeal and, 
 

  (a) Dismiss the same; or 
 

  (b) Direct that the permit be issued with or without such terms and 
conditions as the Board by its order may direct. 

The Issues 

The Board, in its review of the exhibits filed and the arguments of counsel, finds that in 
its consideration of subsections 43(1), 43(2), 43(3) and 44(1) of the OH Act, several 
issues arise. They are: 

1. Is there a difference between an “application” referred to in subsection 43(1) and a 
“completed application” referred to in subsection 43(2). 
 

2. Did Drewlo consent to a period longer than 90 days as required by subsection 43(2). 
 

3. Did the City respond appropriately to subsections 43(2)(a) and 43(2)(b). 
 

4. Did Drewlo forfeits its right to an appeal. 

Synthesis 

It is clear to the Board that Drewlo submitted its Heritage Permit Application 
proposal for a 17 storey apartment building at 530-560 Queen Street south on January 
9, 2002. It is equally clear that the proposed apartment conforms to the requirements of 
the prevailing Zoning By-law and designation of the City’s Official Plan.  Because the 
apartment building is located in a Heritage Conservation District, the Official Plan states 
that it may be subject to the provision of a HIA.  The Board notes here that the operative 
words are “may be” and not “shall be”.  In other words, an HIA is not a mandatory 
requirement.  The requirement for an HIA is left to the judgement of staff and ultimately 
the Council for the City. 
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The Board, in a closer look at subsection 43(1) of the OH Act, noted that an 
application for a permit must be accompanied - by such information, drawings and other 
material as may be required by council to fully consider the application.  

In the Boards view, several words/phrases from the Official Plan and the OH Act 
are at work here.  First, council may require an HIA; secondly the Act requires a certain 
level of information for council to fully consider the application.  Therefore, it is trite to 
say that it follows that a proposal submitted by an applicant, namely an application has 
to be submitted before the proponent knows whether a HIA is required and whether 
sufficient details were submitted for council to fully consider the application.  

Within the Ontario Land use planning process, it is generally understood that 
projects are submitted and generally evolve through a public process that includes 
ratepayer and other groups. That is, what is first submitted may undergo several 
amendments before it is approved. The Board dare says that the evolution of a proposal 
through an interactive process that includes staff, the general public, the proponent and 
council, represents good land use planning. 

The Board, without knowing the mind set of the drafter(s) of the OH Act, 
perceives that the 90 days or a longer period as is mutually agreed that are permitted in 
subsection 43(2) of the Act, is an acknowledgement that some time must be allowed for 
a public process that considers the merit or otherwise of an application to take place 
before council makes a decision.  In the Board’s view, the OH Act at subsections 43(1) 
and (2) is quite specific on this point.  First, 43(1) requires that information that is 
reasonably required by Council is submitted and secondly 43(2) requires that an 
application be complete and that Council has a grace period of 90 days in which to 
make a decision on the completed application. 

This understanding is important because the appeal period is tied to council’s 
determination that it has received a completed application.  What did council do after its 
first receipt of the application?  It required an HIA. This HIA was duly delivered by 
Drewlo on May 27, 2002.  Therefore, the Board finds that Council acted within its right.  
It received an application that it deemed was not complete and requested more 
information.  Additional information in the form of an HIA was duly delivered by Drewlo 
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on May 27, 2002.  Further, the Board finds that there is a difference between an 
application, and a completed application. 

Underlining the Board’s finding is the City’s planning report (Report No.: 02196) 
that dealt with the subject matter dated September 11, 2002 and presented to Mr. Weir, 
Chair of the City’s Development & Technical Services Committee on September 16, 
2002. The report states on page 2: 

…This application was deemed complete on May 27, 2002 – the date on which the City 
received the First Heritage Impact Assessment…. 

The Board finds that the City, regarding the date of the application acted in 
accordance with subsections 43(1) and 43(2).  Therefore, the Board finds that the date 
of the completed application is May 27, 2002. 

Mutual Extension of 90 day period 

It is clear to the Board that there was an ongoing dialogue between Drewlo, 
City’s staff and the general public regarding the application.  This dialogue as referred to 
earlier, is noted in a letter from Drewlo to the City that continued discussions between 
the City and Drewlo were taking place.  In accordance with subsection 43(2), this was a 
mutually agreed course of action.  The Board was not told that an “end date” was ever 
contemplated by this ongoing discussion.  

The City required a HIA that was submitted on May 27, 2002. This HIA, as the 
Board understands it was further revised on  August 8, 2002. A planning report (Report 
No.: 02-196) was prepared and it appears submitted to council on September 16, 2002. 

This planning report, found at appendix “C” in Exhibit 4, is extremely well 
documented and detailed. The report starts with a recommendation on page 1.  The 
paragraph under the heading of RECOMMENDATION states in part: 

That Heritage Permit Application 2002-V-03 requesting the construction of a 14 storey 
apartment building located at 530-540-560 Queen Street South be approved subject to 
the building being constructed in accordance with the concept referred to as Concept D 
in the revised HIA dated August 8, 2002 conditional upon the applicant documenting… 
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Counsel for Drewlo denied that it made an application for a 14 storey apartment 
building. No submission was made or documents filed that indicates such an application 
as made. What is not disputed is that the HIA included a 14 storey concept as well as 
other concepts.   

The Board finds nothing unusual in that a proponent asked to submit a HIA, 
includes several concepts including its original concept to be reviewed and discussed.  
This is the epitome of good land use planning.  Indeed, the planning report on page 1 
alluded to this fact.  It stated:  

As part of the Heritage Permit Application process, the developer has submitted a 
number of concepts….  

Staff considered the concepts included in the HIA.  It looked at the height, the 
density, footprint, landscaping and shadows cast by each concept and concluded that 
Concept D, a 14 storey option was the preferred Concept. On page 5 of the report, 
under a heading – Overall Impact on the Victoria Park Neighbourhood the following is 
stated: 

Given that height and density are established rights under the existing zoning, Staff are 
of the opinion that Concept D incorporates, to the extent possible, design elements 
which will serve to lessen impacts related to height and density with respect to the 
neighbourhood as a whole. Although ideally the City’s Heritage consultant has indicated 
that “a low scale residential development would be better suited to the area” he has 
concurred that of the four concepts, “Plan D provides the existing area with a more 
sympathetic form of development in the community.”  

On page 6 of the planning report, the conclusion states: 

Through the Heritage Permit Application process, with included extensive consultation 
with the Heritage Kitchener Committee and representatives from the Victoria Park 
Neighbourhood, several changes have been made to the original concept, which have 
endeavoured to create a more compatible building within the confines of the existing 
zoning.  

Clearly, based on Drewlo’s letter to the City dated October 4, the mutual 
agreement in accordance with subsection 43(2) came to an end on October 7, at 11:59 
p.m.  
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City’s response to the HIA 

The City, in a letter to Drewlo dated October 8, 2002 advised Drewlo: 

… That pursuant to Section 43 of the Ontario Heritage Act, Heritage Permit Application # 
2002-V-03 hereby approves the construction of an apartment building in accordance 
with Concept “D” in the revised Heritage Impact Assessment dated August 8, 2002 to a 
maximum of 10 storeys at 530, 540-560 Queen Street south, a portion of which is 
located in the Victoria Park Area Heritage Conservation District… 

In addressing the City’s letter and its counsel’s argument that it is in full accord 
with Section 43 of the OH Act, the Board comments as follows: 

Although the Board finds that the date of the completed application is May 27, 
2002, it remains of the view that Drewlo’s application is for a 17 storey apartment 
building.  The Board was not taken to any document that would change that view.  The 
submission of an HIA, in order to make the application complete was made in 
accordance with subsection 43(1) for Council to fully consider the application. As part of 
that process, various concepts were provided to Council for it to carefully consider the 
impacts not only of the 17 storey concept but other concepts as well.  Included in those 
concepts were, as stated previously 17, 16, 15 and 14 storey options.  There was never 
an Option D for 10 storeys. 

Therefore, the Board finds that Council based on its letter of October 8, 2002, did 
not abide with subsection 43(2).  It did not issue a permit as requested for a 17 storey 
apartment building; and, it did not advise the applicant in writing that a permit for a 17 
storey option was refused. 

Now, Council has the right as the guardian of the public interest to promote, 
suggest and approve an option of its liking and or preference.  However, similarly to the 
proponent, Council has to have regard to the legislation that is pertinent, namely the OH 
Act.  Drewlo did submit an application for a 17 storey building not a 16 storey building or 
a 15 storey building or a 14 storey building or a 10 storey building.  Its application was 
for a 17 storey building.  Along the way it was directed to submit an HIA so that staff and 
Council could assess its application.  The process of completing the application by 
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submitting additional information did not nullify the original application for a 17 storey 
building. 

Council, in accordance with subsection 43(2)(a) and 43(2)(b) either had to issue 
the permit as requested for a 17 storey building or advise in writing that a permit is 
refused. 

In the Board’s view, discussions between the City and Drewlo after May 27, 2002 
did not change the fact that the original application for a 17 storey building remained 
active.  No testimony was ever given that Drewlo withdrew its original application. 

Therefore, Council, in accordance with subsection 43(2) of the OH Act had to 
issue the permit as requested for a 17 storey building or refuse it.  It did neither. 

Drewlo, perhaps in response to the direction that their application was going, 
responded in writing to the City on October 4, 2002 withdrawing its mutual agreement in 
accordance with subsection 43(2), terminating its agreement as of 11:59 p.m. on 
October 7, 2002. 

Drewlo’s withdrawal of its agreement and the City’s failure to act in accordance 
with subsection 43(2) leads the Board to find in favour of counsel for Drewlo, that its 
original application remains active because Council did not act on its application within 
the 90 days as stipulated by the OH Act. 

The Board finds that a factual basis exist for an appeal by Drewlo pursuant to 
subsection 44(1) of the OH Act. 

The motion by Drewlo is allowed. 

Noted 

Mr. M. Plumb appeared as a representative of the Residential Group Kitchener 
Neighbours For Appropriate Development (KNAD). The KNAD is not an incorporated 
group. It was unclear as to whether it has a constitution. Mr. Plumb made a request to 
participate in the motion. Counsel for Drewlo objected on the grounds that the KNAD 
was not a party to the proceedings and that this was made clear in an earlier prehearing 
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presided over by a different panel. The Board refused Mr. Plumb’s request to participate 
in the motion on the grounds that neither himself or the KNAD are parties to the 
proceeding. 

The motion is allowed. This is the Order of the Board. 

 

 
 
 
 
C.A. BEACH 
MEMBER 
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