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Mar-Dive Corporation et al. and two other actions 

Court File Nos. 92-CU-60588; 92-CQ-21849; 92-CU-60398 

Ontario Court (General Division), Lissaman J. December 20, 1996. 

Leah Price and Michel Lapierre, for Attorney General for Ontario. 
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[1] LISSAMAN J.:—Before commencing my reasons as such it is important to mention that 

Robert J. Huston III of California, a member of the California State Bar and a most 

distinguished advocate was appointed by me to act as agent for Mar-Dive Corporation 

(“Mar-Dive”) and Atlantic Western Limited (“Atlantic Western”) (sometimes referred to 

hereafter as the “Mar-Dive Group”) at the request of the principals of such companies. 

Although Mr. Huston, a U.S. lawyer, is not a member of the Ontario Bar he has participated 

fully in these actions and has made a very considerable contribution to the conduct of this trial 

for which I am grateful. 

[2] These actions involve the steamship “Atlantic” which sank in Lake Erie in 1852 after 

colliding with a vessel called the Ogdensburgh. The collision holed the Atlantic which at the 

time of its loss was proceeding in Lake Erie in the direction of Detroit having come through 

the Welland Canal. The Atlantic carried a large number of passengers, including immigrants 

and their personal possessions and probably carried a certain amount of cargo as well. The 

key questions before this Court are: 

(i) Who owns the hull of the Atlantic? 

                                            
1 Notice of appeal filed in the Ontario Court of Appeal (Court File No. C26448). 
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(ii) Who owns the abandoned cargo and personal possessions on board the Atlantic 

(which would include an abandoned submersible diving bell built circa 1851 that Mar-

Dive and Atlantic Western believe is on the deck of the Atlantic). 

[3] It is common ground that the Atlantic sank in internal waters of Canada and that, at the 

time of the collision with the Ogdensburgh, the Atlantic was in U.S. waters. It is common 

ground that after the collision took place the captain of the Atlantic, realizing his ship was 

seriously damaged, headed for the nearest land which happened to be the Long Point part of 

Lake Erie within Canadian waters. The final resting place of the Atlantic is in Lake Erie, off 

Long Point, and is in approximately 162 feet of water. 

[4] The history of the Atlantic is a fascinating story in itself. It should be mentioned that in 

1856 the Supreme Court of the United States disposed of the Atlantic and the Ogdensburgh 

litigation by finding that the captains of these vessels were equally to blame for the collision 

that took place in 1852. For what it is worth, it should be mentioned that the Atlantic and the 

Ogdensburgh were U.S. owned and registered in the United States. 

[5] On the night of the collision the majority of the passengers on the Atlantic were immigrants 

(apart from first class passengers) who were mainly from Norway and Ireland. They were on 

their way to Detroit where they would be put on trains that would proceed to the U.S. West 

(Wisconsin and points beyond). 

[6] In their factum counsel for the Crown in Right of Ontario set out the position of the Crown 

as follows: 

(i) the Atlantic was abandoned soon after it sank or, in any event, by 1914; 

(ii) the Atlantic, its cargo (if any), and the possessions on board, all belong to Ontario 

because the Province is the owner of the soil in which these abandoned things are 

embedded; 

(iii) in the alternative to (ii), Her Majesty the Queen in Right of Ontario claims title on the 

basis of the Royal Prerogative to wrecks; 

(iv) the Crown in Right of Ontario is not liable to salvage at common law or under the 

Proceedings Against the Crown Act, R.S.O. 1990, c. P.27; and 
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(v) the judgment of the California court relied on by the defendants Mar-Dive and Atlantic 

Western should not be recognized or enforced by this Honourable Court, and in any 

event it is not binding on the Crown nor upon its property, in rem or in personam. 

[7] The position of Mar-Dive can be summarized as follows. This court should make an order 

recognizing and enforcing United States District Court judgments with respect to this matter in 

favour of Mar-Dive for salvage of the Atlantic. In the alternative, Mar-Dive submits that it is 

entitled to judgment in their favour for salvage and the right to continue salvage operations 

under the Canada Shipping Act, R.S.C. 1985, c. S-9. 

FACTUAL BACKGROUND 

[8] The Atlantic is a wooden-hulled, double side-wheeled paddle steamer. The Atlantic was 

enrolled at the port of Detroit on May 29, 1849 by her then owners: Eber Brock Ward (“E.B. 

Ward”), Samuel Ward and Stephen Clement. On August 20, 1852, the Atlantic collided with 

the Ogdensburgh and sank bow first into her present location, approximately three nautical 

miles south west off the tip of Long Point, Ontario at a depth of roughly 160 feet. Between 130 

and 350 lives were lost. The site where the Atlantic is located is entirely within Canadian 

waters, in the Province of Ontario. 

[9] E.B. Ward, Samuel Ward and Stephen Clement commenced action against the owners of 

the Ogdensburgh in late 1852. They sought damages in the amount of $75,000, being the 

entire value of the Atlantic, which it was said “became wholly lost” to her owners upon being 

sunk. The owners of the Ogdensburgh sought $3,000.00 for the damages sustained by it. At 

trial, the judge found the Atlantic wholly at fault. This was reversed on appeal. The appeal 

judgment, which found the fault to be mutual, was sustained upon further appeal to the 

Supreme Court of the United States in 1858. In the result, E.B. Ward and Stephen Clement 

(the survivors in interest upon the death of Samuel Ward) were awarded $36,000.00 for the 

total loss of the Atlantic. 

[10] Between 1852 and 1856, a number of attempts were made to salvage goods on board 

the Atlantic. One of the salvage attempts, in 1853, may have involved the use of a submarine. 

This submarine may have been lost in or about the site. 

[11] In or about 1873, a company called Western Wrecking Company (“Western Wrecking”) 

reportedly attempted, without success, to salvage or raise the Atlantic. After 1873, no 
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representative of Western Wrecking ever returned to the site. In or about 1874, Western 

Wrecking sold its only vessel, the Alice Strong, and ceased to carry on business. In 1914, the 

State of Ohio revoked the articles of incorporation of Western Wrecking. 

[12] In 1984, Michael Lynn Fletcher (“Fletcher”) located the Atlantic. Between 1984 and 

1989, Fletcher made a large number of dives, recovering hundreds of artifacts, which were all 

eventually turned over to the Receiver of Wrecks. In addition, he videotaped the site, placed 

dive lines, and marked the site with a buoy. 

[13] Stephen Borsse (“Borsse”), one of the principals of Mar-Dive and Atlantic Western 

Limited, alleges that he located the Atlantic in 1989. He did not dive on it that year, however, 

and took no steps to mark the site. Borsse and Mark Cramer (“Cramer”) dived on the site in 

the summer of 1990 and removed a number of artifacts, which they took to the United States. 

They were aware that Fletcher had dived the site before them, and even used his dive lines. 

No steps to mark the site were taken that year. Borsse and Cramer apparently made one or 

two dives on the site in 1991 as well and Borsse says he placed a buoy in that year which 

Fletcher later removed. They did not return to the site, nor did they exercise actual control 

over it, at any time. 

[14] In late 1990, Stephen Morgan (“Morgan”), Borsse, Cramer and George Rombach 

acting together purportedly revived Western Wrecking; incorporated Mar-Dive, formed Atlantic 

Western; and purportedly transferred title to the Atlantic to Atlantic Western in order to have 

that entity enter an “agreement” with Mar-Dive whereunder Mar-Dive would carry out 

“salvage” on the artifacts on board the Atlantic. These entities were aware, through Borsse, 

Morgan or Cramer that: 

(i) the Atlantic lay entirely in Ontario; 

(ii) Fletcher, a resident of Ontario, had extensively dived the site and might therefore 

have a claim; 

(iii) the Atlantic was mired in the lakebed of Lake Erie; and 

(iv) as admitted by Morgan, that Ontario claimed ownership. 

[15] Nonetheless, they took no steps in the courts of Ontario, or even in the courts of any 

nearby U.S. State. Rather, they commenced action on June 25, 1991 in the District Court for 

the Central District of California. 
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[16] There was a connection with California because the Mar-Dive Group had brought 

several artifacts of the Atlantic to the jurisdiction, had recently registered the Atlantic in 

California and Mar-Dive Group resided in California. 

[17] On July 11, 1992, Mar-Dive obtained an ex parte order from the California Court 

authorizing the issuance of a Warrant for Arrest, and directing the U.S. Marshal for the 

Central District of California to execute the Warrant of Arrest “upon those artifacts… within the 

custody of Mar-Dive” “and brought within the territorial jurisdiction” of the California Court. In 

accordance with this Order, the U.S. Marshal for the Central District of California purported to 

arrest some 16 artifacts which had been previously brought to California. The Court at no time 

authorized any “arrest” outside the physical boundaries of the Central District of California. 

[18] On July 19, 1991 Morgan came to Ontario accompanied by a Pennsylvania State 

Constable. They attached the California Court pleadings to a surface buoy at the wreck site. 

The O.P.P. were at the site in order to keep the peace, as a number of Canadian objectors 

were on hand. 

[19] On March 30, 1992, the California Court issued a “Default Judgment” against the 

“Abandoned Cargo” of the Atlantic, purportedly granting Mar-Dive “title in rem by occupancy” 

over the cargo “in its actual possession” and to “any additional artifacts… reduced to actual 

possession”. The Court explicitly retained jurisdiction to adjudicate Mar-Dive’s “claim to a 

salvage award on a periodic basis”. 

[20] On the same day, the California Court issued a “Judgment in Rem on Stipulated Facts” 

inter alia purportedly recognizing the “uncontested claim of title by Atlantic Western Limited” 

to the Atlantic itself, and continuing its previous Order granting Mar-Dive salvage rights, 

subject to certain conditions, including a requirement to file semi-annual status reports with 

the Court. The court explicitly retained jurisdiction, inter alia, to terminate “the appointment of 

Mar-Dive Corporation as substitute custodian” and to deny any further salvage award. 

[21] On May 4, 1992, the California Court issued an Order purportedly granting a motion for 

summary judgment and injunctive relief against Fletcher, on the basis that Fletcher was 

alleged to be an “interloper” and an “embezzler”. Fletcher continued to dive on the Atlantic 

from time to time through 1991 and 1992. 
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[22] The Atlantic has rested in the same location in Ontario since her sinking in 1852. Upon 

sinking, the Atlantic and her cargo became subject to a natural process of settlement into the 

soil of the lake and of sedimentation. Within a number of years she seemed to be mired into 

the lake bottom. The Atlantic is presently buried at least 13 feet, up to her natural water line, 

into the mud at the bottom of Lake Erie. Any attempt to move the Atlantic, if this is even 

possible, would require considerable excavation of, and interference with, the soil at the lake 

bottom. The recovery of cargo and artifacts would also require disruption of the lake bed. 

[23] The location of the Atlantic has always been known. It has been technologically 

feasible to dive on the Atlantic and remove artifacts since her sinking, and there have been 

numerous reports of individuals who have done so. Whoever her owners may have once 

been, they took no steps to assert title to the Atlantic in the century following her sinking, and 

have done nothing to prevent others from diving on her. 

SUBMISSIONS OF THE PROVINCE OF ONTARIO 

Issue 1. The site of the Atlantic falls entirely within Ontario’s territorial and 

legislative jurisdiction. (This position is of course challenged by the 

defendants, Mar-Dive Corporation and its associates). The site of the 

Atlantic in Canadian waters is not an issue. 

Issue 2. Atlantic, its cargo and all associated chattels (including submarine, etc.) 

are abandoned. 

Issue 3. The Province of Ontario is the rightful owner of the Atlantic and all 

associated abandoned chattels by virtue of the fact that they are 

embedded in the lakebed of Lake Erie in the Province of Ontario. 

Issue 4. The Atlantic and all associated chattels are the property of the Province 

of Ontario by virtue of the Royal Prerogative to wrecks pursuant to 

s. 109 of the Constitution Act, 1867. 

Issue 5. The defendant Mar-Dive’s claim that it acquired ownership from the 

original owners is not supportable in law. 

Issue 6. Ontario is immune from claims in salvage. 

Issue 7. The Crown is immune from proceedings in rem. 
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Issue 8. Mar-Dive does not have a supportable claim in salvage against the 

Atlantic or its chattels. 

Issue 9. Personal possessions aboard the Atlantic are not subject in law to in 

rem claims in salvage. 

Issue 10. The 1908 Empire Treaty between Great Britain and the United States 

has not been implemented and does not alter or affect the law of 

salvage or in rem proceedings in this regard. 

Issue 11. By its non-scientific removal of artifacts from the Atlantic, Mar-Dive has 

damaged such artifacts substantially and perhaps the Atlantic itself. 

Issue 12. The California Court orders have no effect in Ontario because the 

California court orders were not final orders as such court retained 

jurisdiction (alleged jurisdiction). It is submitted by the Province of 

Ontario that any orders by California courts in the case at bar are not 

final and therefore are not recognized by conflict of law principles. 

Issue 13. The California Court orders in the case at bar with respect to seizure, 

custody and title to the Atlantic and to its abandoned chattels are not 

enforceable in Ontario because the U.S. District Court in California 

lacked jurisdiction over the derelict vessel Atlantic and its cargo and 

therefore had no authority to make any orders in rem against the 

Atlantic or against its chattels which remained at all times situate in the 

Province of Ontario. 

Issue 14. The California Court orders are not valid as against the Atlantic or its 

chattels under United States law because: 

 (a) the Atlantic and the chattels located in Ontario were not arrested in 

accordance with the applicable Federal Court rules (U.S.). Accordingly 

the court did not acquire any in rem jurisdiction over them; 
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 (b) the removal of artifacts from Canada by Borsse and Cramer (both 

divers) in 1990 was illegal. Consequently, this taking could not form the 

basis for the lien claimed by Mar-Dive. 

 (c) Mar-Dive, as General Partner of the limited partnership, controlled 

Atlantic Western, the alleged “owner” of the Atlantic. As such it could 

not obtain any salvage rights under U.S. law. 

Issue 15. The California orders are not in any event binding on the Crown in Right 

of Ontario. 

Issue 16. The California orders should not be recognized in Ontario as a matter of 

public policy because they were obtained by fraudulent means. 

[24] I will now set out the submissions of the Province of Ontario in greater detail. 

Issue 1 The site of the Atlantic falls entirely within Ontario’s territorial and legislative 

jurisdiction 

[25] The southern boundary of Ontario is derived from the boundary first established for the 

Province of Quebec by the Quebec Act, 1774. Section 1 of that Act provided that Quebec 

included: 

…all the Territories, Islands and Countries in North America, belonging to the Crown of 

Great Britain, bounded on the South by a Line… through the Lake Ontario, and the 

River commonly called Niagara; and thence along by the Eastern and South-eastern 

Bank of Lake Erie… following the said Bank, until the same shall be intersected by the 

Northern Boundary, granted by the Charter of the Province of Pennsylvania… 

[26] In summary, this description annexed to what was then called Quebec, all the waters 

of Lake Erie as well as the lands to the south of them that lay west of Pennsylvania. 

[27] The American Revolution and the subsequent Jay Treaty of 1783 removed from British 

Quebec all lands and waters lying to the south of the international boundary but did not alter 

Quebec’s ownership of, and jurisdiction over, the territories and water north of the 

international boundary. 
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[28] The Constitutional Act, 1791 divided Quebec into Upper and Lower Canada. However, 

the establishment of the new colonies was effected by the Order in Council from the Court of 

St. James, dated August 24, 1791. That Order provided that: 

The province of Quebec be divided into two distinct Provinces, to be called the province 

of Upper Canada, and the Province of Lower Canada, by separating the said two 

Provinces, according to the following line of Division [roughly the present division 

between Ontario and Quebec]… including all the Territory to the westward and 

southward of the said Line, to the utmost Extent of the Country commonly called or 

known by the Name of Canada. 

[29] Consequently, the Province of Upper Canada succeeded to all the lands and waters of 

the former Province of Quebec lying to the west and south of the Ottawa River, and thus 

succeeded to the ownership of the bed and waters of Lake Erie north of the international 

border with the United States. 

[30] Subsequently the two colonies were united and then divided again at Confederation, 

the part formerly constituting the Province of Upper Canada becoming the Province of 

Ontario. 

[31] Section 109 of the Constitution Act, 1867 provides as follows: 

109. All Lands, Mines, Minerals, and Royalties belonging to the several Provinces of 

Canada, Nova Scotia, and New Brunswick at the Union, and all Sums then due payable 

for such lands. Mines, Minerals, or Royalties, shall belong to the several Provinces of 

Ontario, Quebec, Nova Scotia, and New Brunswick in which the same are situate or 

arise, subject to any Trusts existing in respect thereof, and to any Interest other than 

that of the Province in the same. 

[32] Unless they have been expressly granted away from the Crown, the beds of all 

navigable waters in Ontario are vested in the Crown in Right of the Province (Beds of 

Navigable Waters Act, R.S.O. 1990, c. B.4). 

[33] Therefore, since the Atlantic and the artifacts located at the site of the Atlantic are 

entirely within the territory inherited by the Province of Ontario, it is submitted that they lie on 

or in property wholly owned by the Crown in Right of Ontario and are subject to Ontario’s 

legislative jurisdiction. 
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Issue 2 The Atlantic and associated chattels are abandoned 

[34] It is submitted that title to personal property will be extinguished if the true owner is 

found to have abandoned it. Where there is no express declaration of abandonment, the 

finding will depend upon the failure of the prior owner, after a lapse of time, to take steps to 

reclaim the property. There will be an inference of intent to abandon, and the rights of the true 

owner will be extinguished, if he has done nothing over a long period to reassert title or to 

provide any indication of any ongoing proprietary interest. 

[35] The common law concept of abandonment has also been applied to shipwrecks. 

“Derelict” is defined as a vessel abandoned at sea by those lawfully in charge without hope on 

their part of recovering it and without any intention of returning to it. This definition also 

applies if the ship has sunk and remains at the bottom of a body of water. 

[36] The passage of time, as well as absence of use, are circumstances to be taken into 

account in assessing whether abandonment has occurred. Abandonment can be found in 

circumstances where the true owner has not engaged in any salvage efforts over a prolonged 

period. 

[37] In applying the law to the present case, it is submitted that the Atlantic qualifies as an 

abandoned wreck. When the Atlantic sank on August 20, 1852, as a result of damage 

sustained from collision with another ship, she was abandoned by captain, crew and 

passengers with no hope of returning to her. The then owners of the Atlantic sued the ship 

with which it collided for the “total loss” of the Atlantic, indicating that the owners had no 

salvage intentions. 

[38] Between 1852 and 1856 a number of persons dove on the Atlantic and the safe was 

removed. The Atlantic was not further disturbed until 1873 when Western Wrecking made an 

unsuccessful salvage attempt after which Western Wrecking sold its salvage vessel and 

ceased carrying on business. No representative of Western Wrecking ever returned to the 

site. No efforts to assert title or interest of any sort over the Atlantic were made by its former 

owners, whoever they may have been, between at least 1874 and 1990. 

[39] As to the cargo on board the Atlantic and the personal possessions of the passengers 

and crew, the Title of Proceedings both in the Ontario and California proceedings, and the 
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California Court Order referable to the cargo make clear that all parties take the position that 

the former owners have abandoned these chattels. 

Issue 3 Ontario is the rightful owner of the Atlantic and all associated abandoned chattels 

by virtue of the fact that they are embedded in the lakebed of Lake Erie in Ontario 

[40] The Atlantic has rested in the same location in Ontario since sinking in 1852. Upon 

being hit, the Atlantic sank slowly into the mud at the bottom of the lake. Thereafter, the wreck 

and the chattels on board were subject to continuing natural processes of sedimentation, 

which deposited approximately an additional 58 centimetres of mud onto the wreck. The 

Atlantic is now buried 13 feet or more, up to or beyond her natural water line, in the mud in 

Lake Erie. Any attempt to move her or to remove chattels buried in the mud on or in her would 

require considerable force and excavation of tons of soil. 

[41] It is submitted that in law the right of the owner of the land in which property is found is 

paramount to the rights of any finder. Indeed the very state of embeddedness appears to 

extinguish rights of previous owners that may once have existed, and is indicative itself of 

abandonment in law, even where there is evidence of express intent or conduct to the 

contrary. In support of this contention, the maxim quicquid plantatur solo solo cedit is defined 

by Broom as follows: 

It may be stated, as a general rule of great antiquity, that, whatever is affixed to the soil 

becomes, in contemplation of law, a part of it, and is subjected to the same rights of 

property as the soil itself. 

[42] Given the current circumstances of the Atlantic, it is submitted that the wreck and 

associated chattels have become the property of the Crown in accordance with the law of 

finds. 

Issue 4 The Atlantic and all associated chattels are the property of the Province of Ontario 

by virtue of the Royal Prerogative to wrecks pursuant to s. 109 of the Constitution 

Act, 1867 (formerly British North America Act) 

[43] In the alternative, the Crown in Right of Ontario claims title in the Atlantic and all 

associated chattels in reliance on the Royal Prerogative to wrecks. In general terms, the 

Royal Prerogative is defined as: 
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…the pre-eminence the Sovereign enjoys over and above all other persons. It 

comprehends all the special dignities, liberties, privileges, powers and royalties allowed 

by common law to the Crown of England, and all parts of the Commonwealth. 

[44] At the time of Confederation in 1867, the Royal Prerogatives of the English Crown 

were recognized and granted to the Crown in Right of the Provinces by virtue of s. 109 of the 

Constitution Act, 1867, supra. All Royal Prerogatives associated with provincial lands, 

including the right to escheats, bona vacantia, treasure trove, etc., vest in the provincial, 

rather than the federal Crown. 

[45] The Royal Prerogative exists to the same extent in Canada as it did in England. It 

cannot be limited except by clear and express statutory language. Moreover, the Royal 

Prerogative in favour of the Crown in Right of Ontario is unaffected by the Canada Shipping 

Act because the Act is an exercise of federal legislative power which does not affect the 

proprietary or prerogative rights of the Crown in Right of Ontario. 

[46] It is submitted that Ontario acquired title to the Atlantic and the chattels in or on her 

upon their abandonment. In the case of the chattels, as pointed out above, abandonment is 

admitted. In the case of the Atlantic, abandonment occurred shortly after the sinking, when 

the then owners sued for its “total loss” or in any event by no later than 1914 when Western 

Wrecking’s Charter was revoked. Accordingly, the Province’s title to the derelict and the 

associated chattels under the Royal Prerogative was perfected at least 63 years before 

Borsse purportedly located the wreck. 

[47] As the sovereign holding dominion over the land where the Atlantic was found, it is 

submitted that Her Majesty the Queen in Right of Ontario holds title under the Royal 

Prerogative, as recognized even in the United States under the law applicable to escheats 

and bona vacantia. 

Issue 5 Mar-Dive’s claim that it has acquired ownership from the original owners is not 

supportable in law 

[48] Mar-Dive and Atlantic Western claim legal title to the Atlantic. Their claim of title relies 

on the theory that the owners of the Atlantic sold their interest to Western Wrecking sometime 

in the 1870s. It is submitted that the newspaper articles relied on by Mar-Dive and Atlantic 

Western are based on hearsay and at times double hearsay; are not contemporaneous; were 
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copied from each other; were unsubstantiated in that they do not give any source; and do not 

even set out the date of the alleged transaction. Thus, they should not be considered as 

reliable evidence. 

[49] In the alternative, even if the newspapers are given some weight, they are insufficient 

to prove title on a balance of probabilities. Western Wrecking’s failure to register or record any 

claim between 1873 and 1990 is inconsistent with the allegation that they had title. The 

evidence shows Western Wrecking was just another would-be salvor. In the further 

alternative, the newspaper articles only refer to a sale of E.B. Ward’s interest as of 1873. 

Stephen Clement remained a co-owner and therefore Atlantic Western and Western 

Wrecking have no basis whatsoever to claim ownership of the Atlantic as a whole. 

[50] It is also submitted that Western Wrecking could not pass title to Atlantic Western as 

Western Wrecking had ceased to have any capacity to deal with property. In 1914, the State 

of Ohio cancelled the articles of incorporation of Western Wrecking in accordance with the 

provisions of the General Code of Ohio of 1912, the valid and governing law at that time. The 

cancellation occurred pursuant to the terms of s. 5509 which provided that: 

If a corporation… fails [to pay its franchise taxes] for ninety days after the time 

prescribed in this act… The secretary of state shall thereupon cancel the articles of 

incorporation of any such corporation… Thereupon all the powers, privileges and 

franchises conferred upon such corporation, by such articles of incorporation or by such 

certificate of authority, shall cease and determine. 

[51] Section 5511 of the General Code provided: 

Any corporation whose articles of incorporation or certificate of authority, to do business 

in this state, has been cancelled by the secretary of state,… upon the filing, within two 

years after such cancellation, with the secretary of state of a certificate from the 

commission that it has complied with all the requirements of this act and paid all taxes 

fees or penalties due from it, and upon payment to the secretary of state of an additional 

penalty of one hundred dollars, shall be entitled to again exercise its rights, privileges 

and franchises in this state, and the secretary of state shall cancel the entry made by 

him under the provision of [s. 5509]…, and shall issue his certificate entitling such 

corporation to exercise its rights, privileges and franchises. [Emphasis added.] 
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[52] Western Wrecking was not reinstated within two years as required by the General 

Code. It is therefore submitted that, in accordance with the provisions of s. 5511 of the 

General Code, reinstatement of its articles was no longer available to it. The logical and 

inevitable consequence is that all the powers, privileges and franchises conferred upon the 

corporation were ceased and determined as contemplated by statute. By logical inference 

from the terms of the statute and the caselaw that limited corporate life is entirely 

extinguished if the corporation is not revived within the two-year period. 

[53] In summary, it is submitted that the failure of Western Wrecking to have its articles 

reinstated within the period prescribed by s. 5511 of the General Code resulted in the 

definitive cessation and termination of the corporation’s rights and privileges. On that basis, it 

is submitted that Western Wrecking had no capacity to transfer title to Atlantic Western. 

[54] Crown Immunity From Salvage and Proceedings In Rem 

Issue 6 The Crown is immune from claims in salvage 

[55] Services rendered to a ship or its stores or cargo that is the property of the Crown does 

not give rise to any right of action in salvage under the common law. It is submitted that the 

property of the Crown cannot be arrested or proceeded upon. Any decision to grant a salvage 

award would be a matter entirely within the unfettered discretion of the Crown. 

Issue 7 The Crown is immune from proceedings in rem 

[56] At common law, the Crown could not be sued at all, except with its consent, by way of 

petition of right. As well, no property of the Crown could be seized by way of execution or 

otherwise. It is submitted that once it has been determined that the property in question 

belongs to the Crown, such property cannot be distrained or subject to attachment. 

[57] The petition of right procedure has now been abolished in Ontario by the Proceedings 

Against the Crown Act and has been replaced by statutory rights of action. The Proceedings 

Against the Crown Act removes many of the immunities and privileges previously enjoyed by 

the Crown. However, section 19 of the Proceedings Against the Crown Act preserves the 

Crown’s common law immunity from actions in rem: 
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19. Nothing in this Act authorizes a proceeding in rem in respect of any claim against the 

Crown, or the seizure, attachment, arrest, detention or sale of any property of the 

Crown. 

[58] This is reinforced by s. 21 of the Act which precludes the issuance of execution or 

attachment or any process of that nature to be issued out of any court against the Crown. 

[59] It is submitted, therefore, that once it is established under the law relating to the Royal 

Prerogative, or under the principles of embeddedness, that the property in question is that of 

the Crown, any proceedings in rem against the property, whether actions locally initiated or 

proceedings to enforce a foreign judgment, are barred. 

[60] Moreover, it should be noted that any attempt to enforce a foreign in rem judgment 

against the Crown is also barred as a matter of conflicts law. As a general rule, a sovereign is 

immune from the jurisdiction of a foreign court. 

[61] The Law of Salvage 

Issue 8 Mar-Dive does not have supportable claims in salvage against the Atlantic or its 

chattels entitling either to possessory rights against the property in question 

[62] With respect to this issue of salvage, the Crown agrees with and relies upon the written 

submissions made by Fletcher, as discussed below, and adds the following. 

[63] Salvage is applicable where: 

(i) there is a recognised subject of salvage 

(ii) which has come into a position of danger necessitating a salvage service to preserve 

it from loss or damage; and 

(iii) a person falling within the classification of salvors 

(iv) is successful or meritoriously contributes to success in preserving the subject from 

the danger. 

[64] It is submitted that Mar-Dive’s claim of salvage against the personal effects of 

passengers, the master and crew is improper. No salvage lies against the personal effects of 

the crew and passengers. 
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[65] It is further submitted that no claim of salvage can attach to the alleged submarine, 

since there is no subject of salvage. There is no reliable evidence to show that a submarine is 

located on or near the site of the Atlantic. 

[66] It is submitted that the Atlantic is not in a position of danger that necessitates the 

service of salvage to preserve it from loss or damage. The alleged salvage activities of Mar-

Dive have damaged the vessel and its cargo. 

[67] Danger of loss or damage to the subject-matter of the service is the very foundation of 

a claim to salvage and the degree of danger has been said to be the most important element 

to consider in awarding salvage. It is argued that the Atlantic, in its present location, is in good 

condition. To move or to raise the Atlantic, as suggested by Mar-Dive, will damage the vessel 

and its artifacts. 

[68] Mar-Dive raises the speculative threat of zebra mussels. Ontario’s marine 

archaeologist testified that he has not observed any ships in Ontario where zebra mussels 

have caused structural damage. Zebra mussels cannot go into silt. They can only attach to 

exposed surfaces. There is not enough exposed surface on the Atlantic to permit zebra 

mussels to gain the mass to collapse any structural component of the Atlantic. Mar-Dive’s 

activities are a known danger to the Atlantic. 

[69] It is submitted that the salvage as proposed by Mar-Dive and Atlantic Western will not 

save the Atlantic from any danger. The Crown alleges that, if the salvage scheme is carried 

out, the Atlantic is at greater risk and danger than if left undisturbed in its present resting 

place. 

[70] It is submitted that unscientific removal of artifacts damages the value of the wreck and 

offends public policy. In such cases, salvage efforts can upset the state of equilibrium 

achieved over time in underwater historic sites and actually create maritime peril by exposing 

the objects to new environmental stimuli which can accelerate deterioration. Consequently, 

salvage claims should be denied in the circumstances. 

[71] The Province further submits that the evidence shows that Mar-Dive’s action did not 

contribute to the preservation of the Atlantic. The evidence, to the contrary, shows that its 

actions harmed the Atlantic and diminished its value, including archaeological value. 
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Issue 9 Personal possessions aboard the Atlantic are not subject in law to in rem claims in 

salvage 

[72] According to English maritime common law, only baggage that is brought with 

passengers including apparel and related objects brought with them for their use are exempt 

from contribution in salvage. But for practical reasons, luggage in the custody of the ship has 

also been exempt as a favour to passengers or as an implied waiver, rather than a strict legal 

right. The only exception is where a passenger can be characterized as an owner of cargo. 

[73] Consequently, it is submitted that the claimants in salvage are precluded from 

proceeding against the personal possessions and related cargo of passengers of the Atlantic. 

Issue 10 The 1908 Empire Treaty between Great Britain and the United States does not 

alter or affect the Crown’s immunity from salvage 

[74] It is the position of the Province that Canadian constitutional law requires that a treaty 

be implemented by the enactment of a statute where it affects existing domestic law and 

individual rights (Hogg, Constitutional Law (Toronto: Carswell)). Further, it is the Province’s 

position that the 1908 Empire Treaty [“1908 Treaty”] between Canada and the United States 

has never been adopted or implemented as part of Canadian domestic law. 

[75] It is also the position of the Province that it has Crown immunity which is part of 

domestic Canadian law. Therefore, in the case at bar the Province of Ontario continues to 

govern and remains unaffected by the existence of an international treaty that at most 

imposes international obligations on Canada as a matter of international law, without a 

domestic or local enforcement mechanism. 

Issue 11 Damages 

[76] The Province of Ontario submits that it has a claim for damages against Mar-Dive 

because of Mar-Dive’s disturbance of the Atlantic site which, in its submission, irrevocably 

diminishes the value of the Atlantic site as a significant historic site. 

[77] According to the Province’s submission, Mar-Dive by its “kicking over guard rails” and 

removing artifacts in haphazard fashion inflicted serious damage to the Atlantic artifacts. The 

Province of Ontario submits that the damages inflicted by Mar-Dive are real and significant 
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and although difficult to quantify they should be therefore the subject of a reference under the 

Rules. 

Recognition of the California Judgment 

Issue 12 The California Court orders are not final in the case at bar because the California 

Court retained jurisdiction over the case 

[78] It is the submission of the Province that in order to be enforceable in a foreign territory 

(in this case, Ontario), the judgment at issue must be final and conclusive of the rights and 

liabilities of the parties so as to be res judicata in the legal jurisdiction in which it was originally 

obtained. 

[79] The Province further submits that a proper interpretation of the California judgment 

would indicate that the California Court reserved jurisdiction to set aside or vary its orders and 

moreover anticipated an ongoing oversight over the conduct of Mar-Dive and its associates. 

[80] It is also the position of the Province that the California court orders are not final and 

therefore cannot be recognized or enforced in Ontario. 

Issue 13 The U.S. District Court did not have jurisdiction over the Atlantic and its cargo and 

did not have authority to make any orders in rem 

[81] The Province of Ontario submits that it is trite law that a foreign judgment must be 

recognized as valid before it can be enforced. It is the position of the Province that the foreign 

court making the pronouncement must have been competent to do so. Competency is based 

on the court having proper jurisdiction in the matter. 

[82] The Province of Ontario submits the law is clear that a foreign state will have 

jurisdiction in rem only for movables and immovables physically situate within the territory of 

that state at the time of commencement of the proceedings. It is further the Province of 

Ontario’s submission that admiralty jurisdiction in rem may only be exercised, and a writ in an 

action in rem can only be served, if the res is within the jurisdiction. 

[83] The authorities that support the above proposition are: Duke v. Andler, [1932] 4 D.L.R. 

529 (S.C.C.); Aichorn & Co. Kg. v. The Ship MV Talabot (1974), 48 A.L.J.R. 403; Castel, J-G., 

Recognition and Enforcement of Foreign Judgments in Personam and in rem in the Common 
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Law Provinces of Canada, at 33; Cheshire and North, Conflict of Laws, 12th ed. at 347; Dicey 

& Morris, Conflict of Laws, vol. 1 at 455. 

[84] The Province of Ontario points out that private international law distinguishes between 

how a court attains jurisdiction for actions in rem versus those in personam. While the court 

may obtain jurisdiction in in personam over a named party if the plaintiff can satisfy the “real 

and substantial connection” test, actions in rem require the subject-matter to be within the 

territory of the court in order for there to be competent jurisdiction. Further, movables must be 

reduced to actual possession to confer enforceable possessory title. 

[85] In their argument, Counsel for the Province of Ontario submit that the Atlantic was at 

no time physically located within the jurisdiction of the California Court. They further point out 

that the vast majority of the artifacts on or from the Atlantic remain buried in the mud in or on 

the Atlantic and cannot be within the jurisdiction of the California Court. Counsel submit that 

this Province does not have any authority for the recognition of a foreign judgment based on 

concepts of “constructive possession” or “quasi” or “qualified” in rem jurisdiction. It is therefore 

the submission of Counsel that the Court in California was not competent, as a matter of 

private international law, to render judgment in rem over the Atlantic or the artifacts located in 

Ontario. 

[86] The authorities cited to support the above proposition are: Todd Shipyards Corp. v. F/V 

Maigus Luck, 243 F. Supp. 8 (1965); Gulf & Southern Terminal Corporation v. S.S. President 

Roxas, 701 F.2d 1110 (4th Cir. 1983). 

[87] Counsel submit the common thread underlying conflicts of laws principles in cases as 

in the one at bar is that laws which go beyond the exercise of a sovereign’s authority over 

property within its territory or over its subjects wherever they may be and purport to exercise 

sovereignty beyond the limits of that authority will not be enforced. Any attempts by one 

jurisdiction to assert authority over property in another jurisdiction must be denied. 

Issue 14 The California court orders are not valid as against the Atlantic or the chattels 

located in Ontario under United States law 

[88] The Province submits that in deciding whether to enforce a foreign judgment in rem the 

enforcing court or the court asked to make such an order may inquire into the local 

competence of the foreign court as well as its international competence. 
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[89] Counsel for the Province of Ontario brought the attention of this court to the test to 

determine whether a foreign court has jurisdiction to grant in rem judgment and they defined 

the test as follows: 

We think the inquiry is, first, whether the subject-matter is so situated as to be within the 

lawful control of the state under the authority of which the Court sits; and, secondly, 

whether the sovereign authority of that State conferred on the Court jurisdiction to 

decide as to the disposition of the thing, and the Court has acted within its jurisdiction. If 

these conditions are fulfilled, the adjudication is conclusive against all the world. 

[90] It is submitted by the Province that the California Court made several errors going to its 

local competence and that these are as follows: 

There was no federal arrest under the Federal Rules 

[91] On July 11, 1991, the California Court authorized the issuance of a warrant for arrest in 

rem, against the cargo and artifacts associated with the Atlantic. The order then directs the 

U.S. Marshal for the Central District of California, or a duly authorized representative to 

execute the warrant on the artifacts brought within the territorial jurisdiction of the Court. 

[92] The rule for service of process in rem of the California Court is that maritime process in 

rem “shall be served only within the district,” The only exception is where the issuing district is 

already in possession of the major portion of the res. In rem jurisdiction will not be conferred 

where this rule is contravened. 

[93] Counsel for the Province submits that the facts in this case do not justify extra-

territorial process. Not only are almost all the objects outside the district, but they are also in a 

different country. 

[94] It is also the submission of the Province that the existence of objects in the California 

Court was artificial as they were brought there as an attempt to give jurisdiction to the Court. 

[95] The attention of this Court is brought to Treasure Salvors v. Unidentified Wreck, 569 

F.2d 330 (5th Cir. 1978) at 335-6 (Treasure Salvors I) which stands for the proposition that, 

where artifacts from a wreck are brought into the district, the court will only assume true in in 

rem jurisdiction in relation to the actual objects brought within its territory. 
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[96] Philip Berns, Attorney in Charge, West Coast Office, Torts Branch, Civil Division, 

United States Department of Justice, gave evidence as to the limits on the jurisdiction of 

United States Marshals. He was qualified by this Court as a person to give expert evidence in 

admiralty law and particularly as to the jurisdiction of United States Marshals. He testified that 

a U.S. Marshal’s jurisdiction is limited to the territorial boundaries of the district court in 

question. 

[97] Mr. Berns gave evidence that he made it clear many months ago to then Counsel for 

Mar-Dive that there was no jurisdiction to arrest outside the physical limits of the Central 

District of California and certainly not outside the country. Mr. Berns’ evidence, according to 

Counsel for the Province of Ontario, supports the proposition that a U.S. Marshal’s powers 

are restricted to the district to which he is appointed and “the authority of the Marshal to make 

services limited to the territorial jurisdiction of which he is an officer, and the court may not 

send its process into another district to be served by the Marshal of that district”. 

[98] Mr. Berns also indicated that the California order for the warrant required that 

execution be performed by the U.S. Marshal for the Central District of California or a “duly 

authorized representative.” It is submitted by Counsel that this does not appear to have been 

done. According to these Counsel, evidence indicates that the Pennsylvania State Constable 

who attended at the site of the Atlantic was definitely not an authorized United States 

Marshal. 

[99] Counsel for the Province of Ontario submits that the Atlantic and the artifacts in Ontario 

were not validly arrested. Therefore, the California Court never acquired in rem jurisdiction 

over them under U.S. law. These Counsel submit that at the highest the Court acquired in 

rem jurisdiction of the 16 artifacts shown in the U.S. court documents as having been brought 

within the jurisdiction and in personam jurisdiction over the parties who participated in the 

litigation (Mar-Dive, Atlantic Western and Western Wrecking). 

Mar-Dive did not obtain a valid lien 

[100] The Province contends that a valid maritime lien is a necessary precondition to in rem 

jurisdiction in the case at bar. The Province also relies on the proposition “the lien and the 

proceeding in rem are, therefore correlative—where one exists, the other can be taken, and 

not otherwise.” (The Rock Island Bridge, 73 U.S. 213 (1867), 215. This proposition is also 
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supported by the report of the expert witness on U.S. admiralty law who gave evidence on 

behalf of the plaintiff, Dr. Peter Pelkofer (“Pelkofer”). 

[101] The Province submits that in the United States and in Ontario, salvage is an equitable 

remedy. Thus a salvor must come to court with “clean hands”. A salvor who is guilty of 

negligence or misconduct is not entitled to any salvage award and by his unlawful actions 

forfeits his lien. 

[102] Counsel for the Province point out that in 1990 and 1991 Borsse and Cramer dived on 

the Atlantic and removed artifacts from it and from Canada without notice to Canadian or 

Ontario authorities and without obtaining licences or permits. It is the submission of plaintiff’s 

counsel that, in the course of so doing, they contravened some or all of the following laws: 

(i) the diving regulations, R.R.O. 1990, Reg. 848 under the Occupational Health and 

Safety Act, R.S.O. 1990, c. O.1; 

(ii) the provisions of the Canada Skipping Act, R.S.C. 1985, c. S-9 concerning salvage; 

(iii) the Cultural Property Export and Import Act, R.S.C. 1985, c. C-51; 

(iv) the Ontario Heritage Act, R.S.O. 1990, c. O.18; 

(v) the Immigration Act, R.S.C. 1985, c. I-2 (permit required to work on Ontario lands, 

including submerged lands); and 

(vi) section 415 of the Criminal Code, R.S.C. 1985, c. C-46. (Cross-Examination of 

Cramer, supra.) 

[103] The essence of the Province’s argument is that Mar-Dive and its associate entities did 

not come to the California Court with “clean hands” and, therefore, their actions could not 

form the evidence base required for a maritime lien. If no such lien existed, the California 

Court did not have in rem jurisdiction over the Atlantic or any of the artifacts on it or taken 

from it. 

[104] Counsel for the Province submit that because Mar-Dive is the general partner of 

Atlantic Western it cannot obtain or enforce a lien on the vessel (assuming that Atlantic 

Western has an ownership interest in the Atlantic). 

[105] Counsel for the Province of Ontario further submit that Mar-Dive cannot create 

jurisdiction in rem where none otherwise exists by the filing of consent agreements and 
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undertakings with the California Court. The proceedings in California were artificial at all times 

and cannot be turned into an adjudication on the merits by the filing of various documents, 

none of which were by the Province of Ontario. 

[106] Counsel for the Province of Ontario submits that agreements between Mar-Dive and its 

affiliates and a Court decision in California issued as a result cannot bind the interests of 

parties not before the Court nor can it award title to a possession of the Atlantic. These 

Counsel submit that consent cannot confer jurisdiction upon a court over a cause of action or 

subject-matter where none otherwise exists. Counsel also submit that any court should not 

find jurisdiction merely because parties in other jurisdictions or countries decline to participate 

in proceedings which they contend to have no effect whatsoever on them. 

[107] Counsel for the Province of Ontario rely upon Treasure Salvors, supra and the 

Transorient Navigators Co. v. M/S Southwind, 788 F.2d 288 (1986) to support these 

arguments. 

Issue 15 The California judgments are not binding in any event on the Crown in Right of 

Ontario 

[108] Counsel for the Province of Ontario state that as the Crown in Right of Ontario was not 

named a party to the California proceedings nothing in the orders relied upon by the 

defendant Mar-Dive and its affiliates can in any way affect the rights or liabilities of the Crown. 

Regardless of the affect of the California orders as against private parties (e.g. Fletcher), they 

cannot operate to deprive the Crown of its property or prerogatives. 

[109] Counsel for the Province of Ontario further submit that Mar-Dive and its affiliates 

should not be allowed to indirectly do something that they cannot do directly. Recognition of 

the California judgments would be contrary to the public policy of both Canada and the United 

States. These Counsel invoke Dicey & Morris, supra at 511-514 to support their submission 

that this Court should not recognize foreign orders where such recognition would contravene 

public policy. 

Issue 16 If the California orders were obtained by fraudulent means should they be 

enforced as a matter of public policy in Ontario? 
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[110] Counsel for the Province of Ontario submit that a foreign judgment obtained by fraud 

will not be recognized or enforced in Canada. These Counsel also submit that a Court will not 

give legal sanction and validity to what is contrary to equity and good conscience. 

[111] The following authorities are relied upon to support this proposition: 

Ellerman Lines, Ltd. v. Read, [1928] 2 K.B. 144 (Ont. C.A.) at 152; 

McLean v. Shields (1885), 9 O.R. 699 (Ont. C.P.D.); 

Roglass Consultants Inc. v. Kennedy (1984), 65 B.C.L.R. 393 (B.C.C.A.) at 396; 

Jacobs v. Beaver (1908), 17 O.L.R. 496 (Ont. C.A.); 

Manolopoulos v. Pnaiffe, [1930] 2 D.L.R. 169 (N.S.S.C.); 

Abouloff v. Oppenheimer & Co. (1882), 10 Q.B. 295 (C.A.). 

[112] Counsel for the Province of Ontario state that during this trial it has become clear that a 

substantial amount of false and misleading evidence was tendered to the California Court and 

that important information known to Mar-Dive and its affiliates was withheld. 

[113] These Counsel identify what they submit is false or misleading evidence as follows: 

(i) Borsse swore in the California proceedings that he discovered the Atlantic and that 

the defendant Fletcher is an “interloper”. 

[114] These Counsel submit Borsse’s evidence in this regard was false as Borsse knew that 

Fletcher had located the Atlantic site several years before he (Borsse) arrived on the scene. 

(ii) Mar-Dive misled the Court in California by stating that the Atlantic was not embedded 

in Lake Erie but rather that it was sitting “on a hard slate bottom”. 

(iii) Mar-Dive and its Counsel made a number of assertions to the California Court to the 

effect that the “arrest” of the Atlantic, its cargo and associated chattels was made with 

the consent of the Canadian authorities and that there was “active participation” by an 

Ontario Provincial Police “escort” in the activities undertaken by Morgan on behalf of 

Mar-Dive and its affiliates at the wreck site on July 19, 1991. 

[115] Mar-Dive commenced in rem proceedings against Atlantic on June 25, 1991 in the 

California Court. They were presented as being adversarial proceedings between Atlantic 

Western and Western Wrecking. The California Court was not informed that the 16 artifacts 
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from the Atlantic site were illegally taken from the wreck site contrary to the laws of Canada 

and Ontario and further Mar-Dive did not notify the California Court that warrants of arrest 

were outstanding in Canada (Province of Ontario) against Borsse and Cramer. 

[116] Counsel for the Province of Ontario submit that the California orders were procured by 

means of fraud and falsehood and as such ought not to be recognized or enforced in this 

jurisdiction. 

[117] The Province of Ontario requested the following: 

(i) a declaration that Ontario is the owner of the derelict Atlantic; 

(ii) a declaration that Ontario is the owner of the sunken, abandoned cargo and personal 

baggage and belongings of the crew and passengers of the Atlantic; 

(iii) a mandatory order requiring the defendants to return all property, including cargo, 

removed from the site of the Atlantic; 

(iv) a reference directed pursuant to Rule 54 of the Rules of Civil Procedure to assess 

the quantum of damages caused by Mar-Dive to the Atlantic, its archaeological value, 

and contents; 

(v) prejudgment interest pursuant to the Courts of Justice Act, R.S.O. 1990, c. C.43 as 

amended; 

(iv) costs of this action; and 

(vii) such further and other relief as this Honourable Court may deem just. 

SUBMISSIONS OF FLETCHER 

[118] Fletcher is a plaintiff in action #92-CU-60398 and is a defendant in actions #92-CU-

60588 and #92-CQ-21849. Mr. David Beard, who represents Fletcher, has resolved his 

differences with Her Majesty the Queen In Right of the Province of Ontario and now supports 

the claims put forward by such Party. Presumably if this Court found in favour of any of the 

U.S. corporations Mar-Dive or Atlantic Western, Mr. Beard’s position on behalf of Fletcher 

would be that, as the modern finder of the Atlantic, his client’s claim must come before those 

of the U.S. corporation (Mar-Dive and Atlantic Western). 
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[119] It would be useful at this time to set out in these Reasons the grounds that Fletcher 

relies on to support his claims (which are only asserted in the circumstances already referred 

to in these Reasons). Fletcher relies on the following: 

A) (i) The Atlantic was abandoned when he located it. 

(ii) As the Atlantic was abandoned at the time Fletcher found it, his claim is 

valid/paramount over any other subsequent alleged finder. (The oft-used statement 

“finder’s first” comes to mind.) 

(iii) As Fletcher is the modern finder of the Atlantic he is the first person to make such a 

claim. 

[120] Mr. Beard submits that Fletcher established his claim as a first “finder” by the following 

acts: 

B) (i) Fletcher identified the wreck before Borsse or any other party; 

(ii) once he located the wreck, Fletcher immediately marked out the wreck with a marker 

buoy and with his travel lines; 

(iii) he took possession immediately of the wreck and protected it; 

(iv) he reinforced his possession of the wreck with the assistance of local fishermen and 

friendly professional divers and associates; 

(v) he retrieved property which was obviously at risk from the wreck and which was in 

peril from other divers without causing damage to such property; 

(vi) he demonstrated good intentions concerning this historical shipwreck and outlined 

its need for protection for historical and cultural purposes; 

(vii) in the Spring of 1992 he deposited with the Receiver of Wrecks items he recovered 

from the site following confirmation from the Receiver that such items would now be 

accepted or received by the Receiver relating to this historic shipwreck. 

[121] Mr. Beard submits that in the event of the Province of Ontario not being the owner of 

the Atlantic or having a claim, Fletcher has established a claim to its ownership by the law of 

finds and by the ability to exercise a maritime lien (salvage) on the wreck. Mr. Beard alleges 

that the facts in support of the submissions are: 

(i) that Fletcher located the wreck (September 1, 1984); 

19
96

 C
an

LI
I 8

10
3 

(O
N

 S
.C

.)



 

 

(ii) recovered the ship’s bell (September 2, 1984); 

(iii) made numerous dives on the wreck; 

(iv) indicated that he had an interest in shipwrecks and was actively engaged concerning 

the same. 

[122] Fletcher through his counsel, Mr. Beard, submits that the Atlantic was abandoned 

when Michael Fletcher located it because there was no legal owner or alleged legal owner at 

that time. To be specific, Mr. Beard submits that at the time of the relocating of the Atlantic by 

Fletcher, Western Wrecking was not in existence and in any event Western Wrecking, E.B. 

Ward, Samuel Ward and Stephen Clement had abandoned any interest they may have had in 

the Atlantic. 

[123] With respect to the California proceedings, Mr. Beard submits: 

(i) there was no authority given to the Pennsylvania police officer by any level of 

government in Canada to arrest the Atlantic; 

(ii) the Pennsylvania police officer was not being escorted by the Ontario Provincial 

Police and there was neither implied nor express consent by the Ontario Provincial 

Police for the arrest of the vessel by the Pennsylvania police officer; 

(iii) there was no request by Mar-Dive to any level of Canadian government to assist in 

the arrest of the Atlantic; 

[124] (iv) the trial judge was left with the impression that he could take jurisdiction over the 

wreck situate within Canada since both levels of government consented to it or at least raised 

no objection to such proceedings. 

[125] Mr. Beard submits that in any event Mar-Dive’s salvage claim is forfeited since it did 

not come to Court with clean hands in as much it represented facts in the California 

proceedings which were misleading. Mr. Beard gives the following examples: 

(i) Mar-Dive failed to advise the California court that no marker buoy was placed on the 

Atlantic site when it was first located by Borsse. 

(ii) It made false allegations against Fletcher, e.g. that he was an embezzler. 
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(iii) It failed to advise the California Court that the buoy marking by Borsse was as late 

as July 1991 (years after the finding of the Atlantic wreck site by Fletcher whom the 

evidence discloses did not abandon his find). 

(iv) It failed to advise the California Court that Borsse and Cramer exploited Fletcher’s 

buoy and travel lines. 

(v) Borsse was not truthful in the way he discussed his involvement with the Atlantic 

wreck. 

[126] Mr. Beard on behalf of Fletcher submits that the 1908 Treaty relied upon by Mar-Dive 

and Atlantic Western is inapplicable because it only applies to contemporary commercial 

salvage and not to salvage of historic shipwrecks. 

[127] Mr. Beard submits there is no case law to date concerning the 1908 Treaty and 

therefore an interpretation is required of this Court as to the effect of the 1908 Treaty to the 

facts. 

[128] Mr. Beard submits that even if the 1908 Treaty applies, the requisite foundation was 

not laid by Mar-Dive. For instance, Mar-Dive failed to advise Canadian authorities that an 

entry into Canada would be made pursuant to the Treaty when Mar-Dive attended the site 

and recovered and removed items to the United States. 

[129] Lengthy arguments were made by Mr. Beard with respect to the alleged arrest of the 

Atlantic by the California Court. 

[130] Mr. Beard referred to Pelkofer’s evidence that Mar-Dive did not have a valid maritime 

lien on the Atlantic. Mr. Beard adopted Pelkofer’s supposition that Mar-Dive did not have a 

valid lien because it was trying to enforce a lien against its own property which cannot be 

done under U.S. admiralty law. In any event Pelkofer testified that one cannot enforce a lien 

against abandoned property. 

[131] Mr. Beard takes issue with the California Court concluding that Fletcher had attorned to 

the jurisdiction of the California Court which gave a judgment in the case at bar which 

Mr. Huston’s clients seek to have recognized by this Court. According to Mr. Beard the facts 

indicate: 
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(i) Fletcher did not appear in the jurisdiction either individually or with legal counsel or 

agent; 

(ii) he denied in writing attornment to the jurisdiction of the California Court; 

(iii) Fletcher did not file any responding material to argue his case before the California 

Court; and 

(iv) Fletcher had nothing to do with California either in his personal or business life. 

[132] Mr. Beard submits that Fletcher did not attorn to the California Court and that, in 

holding that he did, the California Court was deceived by the conduct of Mar-Dive and Atlantic 

Western through their counsel (not Mr. Huston). 

[133] Mr. Beard has made the following submissions relating to the issue of abandonment of 

the Atlantic at the time when Fletcher located it (September 1, 1984): 

(i) historical evidence shows that following the sinking the location of the Atlantic was 

known to the owner (the Ward family) which tried to sell the vessel at public auction with 

no takers; 

(ii) there is no reliable evidence that the title to the vessel was transferred from the Ward 

family to Western Wrecking; 

(iii) there is historical evidence that the Atlantic was not lost to its owner as is evidenced 

by alleged salvage attempts in the 1870s; 

(iv) expert evidence from Barrington and Martin indicated that the technology was 

available to dive the Atlantic since at least 1873 and to salvage the Atlantic in a relatively 

safe and reliable fashion since 1910; 

(v) there is no historical evidence of any salvage attempts of the Atlantic by E.B. Ward, 

Samuel Ward or Stephen Clement; 

(vi) an attempt at salvage was allegedly made by Western Wrecking in 1873 which 

suggests that E.B. Ward, Samuel Ward and Stephen Clement did not have any intention 

of salvaging the Atlantic. In any event, there are no historical sources to suggest further 

attempts by Western Wrecking at salvaging the Atlantic, This suggests that Western 

Wrecking abandoned any salvage attempts after 1873; 
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(vii) there are no records to indicate that E.B. Ward, Samuel Ward and Stephen Clement 

maintained the Atlantic on their books as an asset or otherwise; 

(viii) there is no evidence that E.B. Ward, Samuel Ward and Stephen Clement attempted 

salvage of the Atlantic at any time or even planned to do so; 

(ix) E.B. Ward, in a letter to his wife, indicated that the Atlantic was “probably almost an 

entire loss”; 

(x) there is expert evidence from Jay Martin that the Atlantic enrollment form was 

endorsed “total loss”, indicating that the owner abandoned the vessel; 

(xi) E.B. Ward, Samuel Ward and Stephen Clement sued for the total loss of property 

and were given a judgment in that regard; 

(xii) logically, the evidence demonstrates a conscious decision by E.B. Ward, Samuel 

Ward and Stephen Clement and by directing minds of Western Wrecking to abandon the 

Atlantic as illustrated by the over 80 years of inactivity concerning the Atlantic; 

(xiii) it would be an inappropriate legal fiction, without any public policy considerations or 

necessity to ignore and alter decisions made by responsible persons in the years 

following 1910 deciding to abandon the Atlantic due to the wishes of Atlantic Western 

and Mar-Dive. 

[134] Mr. Beard concedes that if the Atlantic is abandoned and embedded in the soil of 

Ontario, it is owned by the Province of Ontario. Mr. Beard also agrees on behalf of Fletcher 

that if the Crown Prerogative applies to ownership of the Atlantic he cannot assert (nor can 

anyone else) a salvage claim against Her Majesty. 

[135] The final submission under this head by Fletcher is that if the Court finds that any of 

the property recovered by Fletcher was not embedded in the soil or subject to Crown 

Prerogative and is, therefore, not capable of being the subject-matter of ownership by Her 

Majesty in the Right of the Province of Ontario, then such ownership should pass to Fletcher 

under the law of finds. 

SUBMISSIONS OF MAR-DIVE AND ATLANTIC WESTERN 

[136] The third action before this Court is that of Mar-Dive and Atlantic Western being File 

No. 92-CQ-21849 as plaintiffs and 
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[137] Fletcher, Her Majesty the Queen in Right of Ontario, Attorney General of Canada and 

all those alleging an interest in the Atlantic as defendants. 

[138] Before I go into the submissions of Mr. Huston, it would assist matters if I set out the 

relief sought by such plaintiffs which is: 

[139] (i) a court order recognizing and enforcing the United States District Court judgments in 

favour of Mar-Dive for salvage on the S.S. Atlantic; 

(ii) or, in the alternative, entering its judgment in favour of Mar-Dive for salvage fees and 

the right to continue salvage operations under the Canada Shipping Act; 

(iii) mandatorily requiring that the Receiver of Wrecks and Fletcher return to Mar-Dive all 

chattels, including ship’s accoutrements, crew and passenger possessions, and cargo 

removed from the site of the Atlantic; and 

(iv) dismissing the claims of Her Majesty the Queen in Right of Ontario and Fletcher 

relating to the ownership and salvage of the Atlantic and awarding them nothing with 

costs awarded to Plaintiff and Defendant Mar-Dive on a solicitor and his client basis. 

[140] Atlantic Western’s claim to the Atlantic is based on alleged ownership. In the actions 

before me, Atlantic Western is asking in effect for a declaratory order that Atlantic Western is 

the owner of the Atlantic free of claims from any of the parties in these law suits. 

[141] The thrust of Mar-Dive’s claim is threefold: 

(i) the U.S. Court judgments in favour of Mar-Dive are enforceable in Canada; 

(ii) proper application of the Canada Shipping Act is favourable to Mar-Dive; 

(iii) the 1908 Treaty referred to in these proceedings supports the position of Mar-Dive 

as far as salvage and means that the Atlantic can be salvaged because the Province of 

Ontario cannot be a salvor. 

[142] Although these Reasons have already given some of the factual background of the 

case at bar I will set out now some further facts which are highlighted by Mr. Huston relating 

to the Atlantic. 

[143] The Atlantic was built in Newport (presently Marine City), Michigan USA in 1848, and 

was enrolled under the laws of the United States of America at the port of Detroit, Michigan 
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on May 29, 1849 as a U.S. flag vessel. The Atlantic was owned and commanded by U.S. 

citizens, and called at the U.S. ports on Lake 

[144] Erie of Detroit, Michigan and Buffalo, New York. She served the passenger trade, 

principally carrying U.S. citizens between her ports of call, and immigrants to points in 

western U.S. 

[145] The original owners of the Atlantic were Samuel Ward and E.B. Ward, who owned and 

operated the “E.B. & S. Ward Steamship Line”, with Stephen Clement initial master or 

captain. 

[146] On August 20, 1852, the Atlantic was travelling from Buffalo to Detroit carrying 

between 500 and 600 passengers, including a large number of Norwegian immigrants in 

steerage class. The Atlantic was exercising her right of innocent passage through the 

Canadian waters of Lake Erie when she collided with the other U.S. flag vessel, the propeller 

Ogdensburgh. As a result, the Atlantic sank in Canadian waters approximately three miles 

southwest of the tip of Long Point, Ontario and between 6 and 7 miles from the boundary 

between the U.S. and Canada to a depth of approximately 160 feet. The disaster was the fifth 

worst in the history of the Great Lakes and the worst in the Long Point region of Lake Erie. 

[147] Litigation relating to the collision between the Atlantic and the Ogdensburgh was tried 

and determined under the laws of the United States in Columbus, Ohio by the United States 

District Court, District of Ohio (sitting in Admiralty) in its April Term 1853. The judgment of that 

court was appealed and the issues were ultimately decided by the United States Supreme 

Court. 

[148] The initial salvage attempts on the Atlantic were commenced on or about November 

23, 1852 by J.B. (Johnny) Green who continued to dive on the Atlantic until August 24, 1855 

when he was bent which “cost [him] [his] health and made [him] a cripple for life”. During mid-

1853 a Mr. Bishop was involved in salvage operations on the Atlantic. In October 1853, 

Lodner Philips brought his submarine to Lake Erie to dive the Atlantic but the submarine was 

lost on or about the wreck of the Atlantic. There is no evidence that any of these, or any other, 

expeditions were successful in salvaging any part of the Atlantic or her cargo. 

[149] On or about June 22, 1856, Elliot P. Harrington recovered the American Express safe 

from the wreck of the Atlantic. No records have been located indicating that Mr. Harrington 
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was successful in salvaging any other part of the Atlantic or her cargo, or that there were any 

other salvage activities on, or recoveries from, the wreck of the Atlantic from 1855 to 1872. 

[150] Although Green opined that the Atlantic could be raised, he was bent and left a cripple 

from his attempts to raise only the American Express safe. 

[151] Some time in the 1870s, Western Wrecking made unsuccessful attempts to salvage or 

raise the Atlantic. There is no evidence to suggest that any efforts to salvage the Atlantic or 

raise it took place between the abortive efforts of Western Wrecking in the 1870s and 1910. 

[152] In 1908 a reciprocal treaty was entered into between the U.S. and Great Britain 

“Concerning Reciprocal Rights for the United States and Canada in the conveyance of 

prisoners and wrecking and salvage” (referred to as the 1908 Treaty). 

[153] In August 1910, Capt. Enos B. Petrie attempted operations on the Atlantic with an 

experimental one-atmosphere dive suit. There is no record that any recoveries were made by 

this expedition. No records have been located of any other salvage activities on, or recoveries 

from the wreck of the Atlantic from 1910 to 1953. 

[154] After 1910 the articles of incorporation of Western Wrecking were forgotten. In 1914 

the articles of incorporation of Western Wrecking were suspended pursuant to section 5509 of 

the General Code of the State of Ohio of 1912 for non-payment of corporate income taxes, 

and Western Wrecking did not exercise its statutory guaranteed right to revive itself within the 

two years provided by section 5510 of that Code. 

[155] In the 1920s, decompression tables became available which made it possible to dive to 

the depth of the wreck of the Atlantic with some margin of safety but not yet for effective 

salvage purposes. 

[156] In September 1953, a group of divers (Harry Gamble, Roland Smith, Jack Holzer and 

Jack Maythem) claimed to have relocated and dived on the wreck of the Atlantic. However, 

based on their description of the wreck they dove there is serious doubt as to whether they 

were on the Atlantic. No records have been located of any other salvage activities on, or 

recoveries from, the wreck of the Atlantic from 1953 to 1982. 

[157] In recent times the wreck of the Atlantic was relocated in 1982 by Gary Kozak with a 

side-scan sonar. Fletcher relocated the wreck of the Atlantic in 1984 which he contends gave 
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him ownership of the vessel as a finder. Between that date and 1990 he removed at least 500 

artifacts from the wreck of the Atlantic. Fletcher did not map or otherwise record the location 

and situation of the artifacts which he removed. Further, he did everything possible to keep 

the discovery and location of the wreck of the Atlantic a secret. Fletcher’s conduct in this 

regard was consistent with the observation that “would-be finders are encouraged to hide 

their recoveries in order to avoid claims of prior owners or other would-be finders that could 

entirely deprive them of the property”. 

[158] The wreck of the Atlantic was relocated by Borsse in 1989. 

[159] On February 5, 1990, the amount of $10,000 U.S., representing all the back taxes for 

Western Wrecking from 1913 to 1990 plus penalties and interest, was paid to the State of 

Ohio and Western Wrecking was revived by the Secretary of State of the State of Ohio. 

[160] On November 7, 1990, Atlantic Western and Mar-Dive entered into a consortship 

agreement subject to the approval of an admiralty court of competent jurisdiction. The form of 

that agreement was a limited partnership agreement which brought into existence Atlantic 

Western. Western Wrecking purported to transfer title to the Atlantic to Atlantic Western 

subject to a reversionary right if Mar-Dive were unable to salvage the vessel. 

[161] On June 25, 1991, Mar-Dive instituted an admiralty case in the United States District 

Court, Central District of California (U.S. Action) based on the rediscovery of the Atlantic by 

Borsse. Prior to that nobody had filed any admiralty or salvage claim of any kind anywhere in 

the world. Notice of the U.S. action, the original pleadings and all other material proceedings 

was widely publicized and specifically given to each of the parties to the instant actions 

thereby affording the parties, or other interested person an opportunity to defend the U.S. 

action. 

[162] On July 22, 1991, Fletcher, through his legal counsel H.A. Winter, wrote to the U.S. 

Court, addressing the merits of Mar-Dive’s case and disputing its claims. 

[163] In July 1991, Mar-Dive personnel returned to the Atlantic wreck site to begin a 

preliminary site survey in preparation for a full pre-disturbance archaeological survey, which 

was contracted for with Continental Shelf, an independent survey firm. These surveys were to 

be conducted prior to commencing full-scale salvage operations. However, the Province of 
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Ontario used its police powers to stop the survey operations by issuing arrest warrants 

against Mar-Dive divers. 

[164] On September 13, 1991, the U.S. Postal Service appointed Mar-Dive as its agent for 

the recovery of the mail which the Atlantic carried on August 20, 1852. 

[165] In late 1991, Mar-Dive commenced negotiation with Mercyhurst Archaeological 

Institute of Mercyhurst College in Erie, Pennsylvania to act as the archaeological advisor and 

conservation facility in connection with the Atlantic salvage operation. 

[166] On March 9, 1992, Mar-Dive filed a motion in the U.S. Action for Entry of Judgment in 

rem on Stipulated Facts, which was served on both the Province of Ontario and Fletcher. On 

March 30, 1992, the U.S. Court rendered its judgment in rem which awarded Mar-Dive 

salvage rights in the S.S. Atlantic and confirmed Mar-Dive as substitute custodian pendente 

lite of the Atlantic, her cargo, accoutrements and the unnamed submersible diving bell. 

[167] On or after March 24, 1992, Fletcher commenced an admiralty action in the Federal 

Court of Canada. He deposited with the Receiver of Wrecks the artifacts he had taken from 

the Atlantic wreck site. These deposits were made after the motion for judgment in rem had 

been brought in the U.S. action. 

[168] On May 27, 1992, the U.S. Court entered its judgment which enjoined Fletcher from 

interfering with Mar-Dive’s exclusive possession of the Atlantic, ordered that he return to Mar-

Dive any artifacts that he had removed from the wreck site and declared that any salvage 

claim that Fletcher may have had was barred. 

[169] Promptly after its U.S. judgments were final, Mar-Dive commenced an action in the 

Federal Court of Canada to domesticate its U.S. judgments in Canada. 

[170] During 1992 Mar-Dive, through its former Canadian counsel, reported its limited 

salvage operations to the Receiver of Wrecks as required by the 1908 Treaty and Atlantic 

Western asserted its claim to the artifacts raised by Fletcher. 

[171] Her Majesty the Queen in Right of Ontario filed a claim in this action on October 15, 

1992, wherein the Province of Ontario for the first time asserted a claim of ownership of the 

Atlantic. The cases for Fletcher and Mar-Dive before the Federal Court of Canada and the 

claim of Her Majesty the Queen in Right of Ontario were consolidated in the actions presently 
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before this Court. The federal government of Canada was also a party to these actions until 

January 1996. On February 7, 1996, twelve days before trial, Fletcher and Her Majesty the 

Queen in Right of Ontario disclosed that a settlement had been reached between them and, 

by order of this Court, the full Minutes of Settlement were provided to Mar-Dive. 

[172] From 1991 until the present, the Province of Ontario has maintained arrest warrants 

against Mar-Dive’s personnel, while allowing Fletcher and numerous other Canadian divers to 

dive the wreck of the Atlantic. 

[173] Mar-Dive submits that the Province of Ontario has presented no evidence that it is 

ready, willing or able to salvage the Atlantic should the salvage claim of Fletcher, which has 

been assigned to the Province, prevail. In fact the evidence set forth is that the Province plans 

to leave the Atlantic on the bottom of Lake Erie. 

Foreign Judgments 

[174] A crucial part of Mar-Dive’s case is that the U.S. court judgments in favour of it are 

enforceable in this Province. Mar-Dive advances the following legal argument on 

enforceability of the foreign judgments. A foreign judgment, rendered by a court of competent 

international jurisdiction as defined by the Canadian conflicts of law rules, which is final and 

conclusive on the merits, is conclusive in Ontario as to any matter adjudicated thereupon, 

whether in personam or in rem, and cannot be impeached for error of fact or law, including 

any irregularity of procedure under local law: Four Embarcadero Center Venture v. Kalen 

(1988), 65 O.R. (2d) 551 (Ont. H.C.J). 

[175] Mr. Huston, on behalf of Mar-Dive, makes the following legal submissions. A foreign 

judgment may be impeached in Ontario only on the following grounds: 

(i) that, as against relevant standards, the foreign court lacked jurisdiction; 

(ii) that the defendant in the foreign judgment was not the party against whom 

enforcement was now being sought; 

(iii) that the judgment was obtained through fraud on the foreign court; 

(iv) that in arriving at its decision, the foreign court denied the defendant natural justice; 

and 
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(v) that to enforce the judgment of the foreign court would be offensive to the public 

policy of Ontario. 

[176] The authorities for this statement are de Gaetani v. Carpenteri (1989), 38 C.P.C. (2d) 

306 (Ont. S.C.) at p. 311 and Four Embarcadero Center v. Kalen, supra. 

[177] It is submitted that where there is a real and substantial connection between the 

foreign court and the subject-matter of the cause of action, the test of “competent international 

jurisdiction” is met, notwithstanding the absence of an explicit attornment to jurisdiction by the 

defendant or service upon the defendant within the territorial jurisdiction of the foreign court 

and notwithstanding that judgment was granted by reason of a default by the defendant. 

[178] In support of this statement of the law Mr. Huston relies upon the following cases: 

Clarke v. Lo Bianco (1991), 50 C.P.C. (2d) 127, 136-137, 59 B.C.L.R. (2d) 334, 84 D.L.R. 

(4th) 244 (B.C.S.C.); Morguard Investments Ltd. v. De Savoye (1990), 46 C.P.C. (2d) 1, 

52 B.C.L.R. (2d) 160, [1991] 2 W.W.R. 217, 15 R.P.R. (2d) 1, 76 D.L.R. (4th) 256, 

122 N.R. 81 (S.C.C.); Minkler & Kirschbaum v. Sheppard (1991), 3 C.P.C. (3d) 104, 60 

B.C.L.R. (2d) 360, 30 A.C.W.S. (3d) 40 (B.C.S.C.); McMickle v. Van Straaten (1992), 93 

D.L.R. (4th) 74 (B.C.S.C.). See also Topp v. Row, Ontario Court of Justice (General Division) 

Court File No. 18693/94, heard December 6, 1995 [summarized 60 A.C.W.S. (3d) 1140]. 

[179] Prior to the rule of law promulgated by Morguard, the test of “competent international 

jurisdiction” was met if the defendant appeared in the foreign court and argued any part of the 

merits of the case, even where he vigorously contested the jurisdiction of the foreign forum. 

By the common law of both Canada and the United States, a letter from the defendant to the 

court addressing the merits of the case amounts to a voluntary submission to the jurisdiction 

of the court. In the instant case, Fletcher made such an appearance before the United States 

District Court, Central District of California and the appearance was noted in the in personam 

judgment against him. 

[180] Mr. Huston submits that while adopting the “real and substantial connection” test of a 

foreign court’s jurisdiction, the Supreme Court of Canada in Morguard, and the courts that 

have since applied it, have opted for a case-by-case analysis of the factual basis for the 

connection and have not yet developed a specific set of factors for the guidance of courts and 

counsel. The United States Supreme Court in a landmark admiralty case has adopted a 
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Morguard-type approach to determine when United States federal courts should accept 

admiralty jurisdiction and make choice-of-law determinations in cases before them. It has set 

forth the following factors which should influence the decision of the trial court: 

(i) the rule of locality (i.e. the law of the place where the cause of action arises); 

(ii) law of the flag (“Each state under international law may determine for itself the 

conditions on which it will grant its nationality to a merchant ship, thereby accepting 

responsibility for it and acquiring authority over it. Nationality is evidenced to the world 

by the ship’s papers and its flag. The United States has firmly and successfully 

maintained that the regularity and validity of a registration can be questioned only by the 

registering state”. Mr. Justice Jackson’s reasoning in this regard is a restatement of 

long-held points of English law.); 

(iii) allegiance or domicile of the ship’s crew; 

(iv) allegiance or domicile of the shipowner; 

 (v) inaccessibility of foreign forum; and 

(vi) law of the forum. 

In evaluating the foregoing factors Justice Jackson stated, “This court has said that the 

law of the flag superseded the territorial principle… because ‘it is deemed to be a part of 

the territory of that sovereignty [whose flag it flies], and not to lose that character when 

within navigable waters within the territorial limits of another sovereignty…’ It is 

significant to us here that the weight given to the ensign overbears most other 

connecting events in determining applicable law.” 

[181] Mr. Huston submits that where a foreign court, having competent jurisdiction in the 

matter and honestly exercising it, delivers in a proceeding an admiralty decision concerning 

rights in a vessel, that decision cannot afterwards be impeached in the courts of Canada, 

even where the person seeking to impeach it would, by law of Canada, have preferential 

rights in Canada. See Gastrique v. Imrie (1870), L.R. 4 H.L. 414 (H.L.). 

[182] It is the duty of one admiralty court, a duty arising from the international comity, to 

enforce the decree of another upon a subject over which the latter had jurisdiction. See The 

Despina G.K. [1983], Q.B. 214 (Q.B.D.), 215. 
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[183] If, according to Canadian law, an adjudication in a foreign court is not strictly a 

judgment in rem, that is immaterial: it is for the foreign court to determine whether its own 

proceedings are in rem or in personam, and when that court determines that its proceedings 

are in rem all foreign courts must so treat the proceedings, although they would not be so 

recognized by the law of the country where the judgment is set up. See Jones v. Smith 

(1925), 56 O.L.R. 550, [1925] 2 D.L.R. 790 (Ont. S.C., App. Div.) and Senkiw v. Muzyka 

(1969), 68 W.W.R. 515, 4 D.L.R. (3d) 708 (Sask. C.A.). 

[184] Mr. Huston points out that in this case the United States District Court, Central District 

of California, had subject-matter jurisdiction under 28 U.S.C. (Judiciary and Judicial 

Procedure), § 1333, which vests the federal district courts with subject-matter jurisdiction that 

is coextensive with the grant of admiralty and maritime jurisdiction under Article III, Cl. 2 of the 

United States Constitution. In construing the extent of this jurisdiction the court held in 

Columbus-America Discovery Group v. Atlantic Mutual Insurance Co. (S.S. Central America), 

742 F. Supp. 1327 (E.D. Va. 1990) 1334, reversed on other grounds, 974 F.2d 450 

(4th Cir. 1992): 

Section 1333 of Title 28 U.S.C. grants federal courts jurisdiction of all cases involving 

admiralty or maritime claims. “The subject-matter jurisdiction granted by this statute is 

not limited to causes of action arising from events or occurrences on the territorial 

waters of the United States.” Salvors III, 640 F.2d at 566. “Claims arising out of… effort 

to recover ships disabled or abandoned at sea to retrieve their cargo… are 

unquestionably within the admiralty jurisdiction of the federal courts.” Hence, courts of 

the United States take jurisdiction “of suits on maritime claims arising out of transactions 

and occurrences anywhere in the world.” Ch. 1, §§ 1-19, page 51 The Law of Admiralty, 

2nd Edition 1925, Gilmore & Black. The above language was quoted with approval in 

Salvors III, 640 F.2d at 566-567. Id. 

[185] Mr. Huston submits that personal jurisdiction in United States District Court actions is 

to be distinguished from subject-matter jurisdiction. In Insurance Corp. v. Compagnie des 

Bauxites, 456 U.S. 694 (1982), the United States Supreme Court defined that distinction as 

follows: 

The concepts of subject-matter and personal jurisdiction, however, serve different 

purposes, and these different purposes affect the legal character of the two 
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requirements. Petitioners fail to recognize the distinction between the two concepts—

speaking instead in general terms of jurisdiction—although their argument’s strength 

comes from conceiving of jurisdiction only as subject-matter jurisdiction. 

Federal courts are courts of limited jurisdiction. The character of the controversies over 

which federal judicial authority may extend are delineated in Art. III, § 2, cl. 1. 

Jurisdiction of the lower federal courts is further limited to those subjects encompassed 

within statutory grant of jurisdiction. Again, this reflects the constitutional source of 

federal judicial power. Apart from this Court, that power only exists “in such inferior 

Courts as the Congress may from time to time ordain and establish.” Art, III, § 1. Subject 

matter jurisdiction, then, is an Art, III as well as a statutory requirement; it functions as a 

restriction on federal power, and contributes to the characterization of the federal 

sovereign. Certain legal consequences directly follow from this. For example, no action 

of the parties can confer subject-matter jurisdiction on a federal court. Thus, the consent 

of the parties is irrelevant, California v. LaRue, 409 U.S. 109, 98 S. Ct. 390, 34 L. Ed. 2d 

342 (1972), principles of estoppel do not apply, American Fire & Casualty Co. v. Finn, 

341 U.S. 6, 17-18, 71 S. Ct. 534, 541-542, 95 L. Ed. 702 (1951), and a party does not 

waive the requirement by failing to challenge jurisdiction early in the proceedings. 

Similarly a court, including an appellate court, will raise lack of subject-matter jurisdiction 

on its own motion. “[T]he rule, springing from the nature and limits of the judicial power 

of the United States is inflexible and without exception, which requires this court, of its 

own motion, to deny it jurisdiction, and if the exercise of the appellate power, that of all 

other courts of the United States, in all cases where such jurisdiction does not 

affirmatively appear in the record.” Mansfield, C. & L.M.R. Co. v. Swan, 11 U.S. 379, 

382, 4 S. Ct, 510, 511, 28 L. Ed. 462 (1884). 

[186] In personam, in rem, and quasi in rem jurisdiction go to personal jurisdiction and not to 

subject-matter jurisdiction. In any shipwreck case in U.S. federal courts, all three forms of 

personal jurisdiction are present: in rem jurisdiction over the items actually brought into the 

district, in personam jurisdiction over the plaintiff and other claimants to the property, and 

quasi in rem jurisdiction over the unrecovered shipwreck portions and debris, based on 

control over the plaintiff. Arrest of the subject vessel is not a prerequisite to the exercise of 

personal jurisdiction by U.S. federal courts over shipwrecks if the owner appears in the action 
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and claims or if a substitute res in the form of a letter of undertaking is deposited with the 

court. 

[187] Mr. Huston submits that a more extensive and scholarly analysis of these issues of 

subject-matter and personal jurisdiction in U.S. admiralty cases is contained in Richard Robol, 

Report Concerning Principles of U.S. Admiralty Law on Jurisdiction over Shipwrecks located 

in Foreign Territorial Waters. 

[188] Mr. Huston submits that in the instant case a “real and substantial connection” exists 

between the United States District Court and the subject-matter that it determined. The 

Atlantic was a United States flag vessel, had United States owners and crew, was exercising 

her right of innocent passage through Canadian territorial waters on a voyage between the 

two U.S. ports of call, and was carrying principally immigrants bound for the Michigan Central 

Railroad in Detroit looking to settle on the frontier in what is now the United States Midwest. 

She was struck by another United States flag vessel and, as a result, sank. The contemporary 

litigation concerning this collision was conducted exclusively in the United States court 

system. Her present owner and the salvor that has asserted salvage claims to her are United 

States entities. The only nexus with Canada is that the Atlantic met her demise in Canadian 

territorial waters and that her rediscovery in 1984 was made by a Canadian citizen. 

[189] Mr. Huston submits that the United States District Court had appropriate admiralty 

subject-matter jurisdiction and honestly exercised its jurisdiction. The real parties before this 

Court (Fletcher and the Atlantic, her appurtenances and cargo) are identical to the defendants 

in the judgments sought to be enforced. Her Majesty the Queen in Right of Ontario is a party 

only by reason of a belated action filed in Canada after entry of these judgments, seeking in 

effect appellate review by this Court of the United States District Court’s judgments and a de 

novo consideration of the factual issues resolved by those judgments. 

[190] In addition, the defence of fraud to impeach the enforcement of a foreign judgment in 

Ontario is allowed only where the fraud is “extrinsic” so as to cause the aggrieved party to be 

deprived of an opportunity to adequately present his case. The facts which establish the fraud 

must be fresh evidence that was not available at the original hearing and could not have been 

made available by due diligence. 

19
96

 C
an

LI
I 8

10
3 

(O
N

 S
.C

.)



 

 

[191] It is submitted that there is no evidence, the record of the proceedings of this case or of 

the United States District Court case, of the kind of fraud that must be adduced to impeach a 

foreign judgment the recognition and enforcement of which is sought in Ontario. To the 

contrary the record is replete with proofs of service of all meaningful papers on all interested 

parties. Such service was required under U.S. admiralty procedure. Fletcher appeared and 

the record of his proceeding in Federal Court in Canada, commenced nine months after filing 

of the action in the United States and after Fletcher was defaulted in the American action, was 

presented to the United States District Court Judge for his consideration before passing 

judgment. Canada chose not to appear but caused a diplomatic note to be submitted by the 

United States State Department to be filed in the United States District Court action for the 

judge to consider before passing judgment. Ontario admits knowledge of the pendency of the 

United States District Court action and states that it chose not to appear despite the fact that 

a restricted or special appearance procedure was available to it to challenge subject-matter 

jurisdiction without attorning to the jurisdiction of the United States courts. 

[192] Further, there is no allegation in the pleadings or the opening statements of any 

defendant or potential claimant in the United States District Court action, now parties herein, 

nor is there evidence before this Court that any such defendant or potential claimant was 

“denied natural justice” by reason of the conduct of the United States District Court 

proceedings. 

[193] A foreign judgment should be impeached on the ground that to enforce the judgment of 

the foreign court would be offensive to the public policy of Ontario only if such enforcement is 

contrary to Ontario’s concepts of essential justice and morality. A court should give careful 

consideration before deciding that something is illegal or unenforceable because of public 

policy, particularly in the area of the conflict of laws. 

[194] Mr. Huston submits that Fletcher’s commencement of his action in Federal Court in 

Canada, before the United States District Court judgments became final as to him, has no 

bearing upon the res judicata effect of the U.S. judgments. In Canada a foreign judgment can 

be made available to bar a domestic action begun before such judgment was obtained. 

Application of the Canada Shipping Act 
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[195] The submissions with respect to the application of the Canada Shipping Act are set 

forth by Mar-Dive in its factum and I summarize them in these reasons as follows. Mr. Huston 

submits that pursuant to the exclusive federal powers granted by s. 91 of the Constitution Act, 

1867, the federal government enacted the Canada Shipping Act. The Canada Shipping Act 

sets forth in Part IV, the standards for perfecting a salvage claim in Canada against any 

British or foreign vessel wrecked, stranded or distressed at any place within Canadian waters 

or on or near the coasts. Pursuant to this Act, it is the duty of any person who takes 

possession of a wreck within the waters of Canada to make delivery of the same to the 

Receiver of Wrecks as soon as possible. Disputes respecting salvage that arise in Canada, 

when the services have been rendered in her waters, may be heard on the application of 

either the salvor or the owner of the property. No action is maintainable in respect of salvage 

services unless proceedings are commenced under the Canada Shipping Act within two 

years from the date when the salvage services were rendered. 

[196] Mar-Dive submits that it has met its responsibilities under the Canada Shipping Act 

and is entitled to an award of salvage for its activities to date and to a declaration that it may 

complete salvage efforts. Mar-Dive retrieved artifacts from the Atlantic as the agent of her 

owner, Western Wrecking, the predecessor to Atlantic Western. Mar-Dive submits that it 

commenced the action before the two-year limitation period. 

1908 Treaty 

[197] Mar-Dive made legal submissions on the applicability of the 1908 Treaty. It is 

submitted that a reciprocal treaty was entered into between the United States and Great 

Britain “Concerning Reciprocal Rights for the United States and Canada in the conveyance of 

prisoners and wrecking and salvage”. The contracting states exchanged ratifications in 

Washington D.C. on June 30, 1908 and the treaty was proclaimed in force July 10, 1908. 

Under the 1908 Treaty, both Canada and the United States have, on a reciprocal basis, 

ceded one to the other, their exclusive territorial sovereignty as it relates to wrecking and 

salvage in Lake Erie. The Treaty creates a clear exception to, and self-imposed limitation on, 

the exclusive sovereignty of both nations. Mr. Huston submits that the 1908 Treaty is in full 

force and effect and the subject-matter of the 1908 Treaty is applicable in the present case. 

[198] The 1908 Treaty grants the reciprocal right to “salve any property wrecked” in Lake 

Erie. The Treaty also provides that “nothing in the Customs, Coasting or other laws or 
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regulations of either country shall restrict in any manner the salving operations”. Mr. Huston 

submits that it is clear that it was the intent of the parties that no domestic legislation of either 

Canada or the United States was to infringe upon the efficacy of the Treaty and that salvage 

operations were to occur in one another’s waters without undue bureaucratic constraints and 

interference. 

[199] The 1908 Treaty requires that any salvor of one party to the Treaty which salvages a 

vessel in the water of the other “shall, as soon as practicable afterwards, make full report at 

the nearest customs house of the country in whose water such salving takes place” 

(emphasis added). Mr. Huston submits that while this requires Mar-Dive to provide a full 

report on its operations when complete, there is no requirement for it to make interim reports. 

Through its former Canadian counsel, Mar-Dive has made interim communication with the 

Receiver of Wrecks regarding its operations. It is submitted that Mar-Dive is in full compliance 

with its obligations under the 1908 Treaty. 

The Province Cannot be a Salvor 

[200] In its factum, Mar-Dive makes submissions as to who can be a salvor and submits that 

the Province of Ontario cannot be one in any circumstances. It is submitted that it is the 

cornerstone and the unique aspect of salvage law that those who have voluntarily saved lives 

and property in danger of loss from the perils of the sea should be rewarded for their efforts. 

Such service gives rise, in and of itself, to a legal liability on the part of the property saved and 

its owner for the reasonable value of the efforts expended and cost and expenditures 

incurred, as well as an additional reward established by public policy to encourage individuals 

to render salvage services. However, a salvage claimant must be the person who actually 

engaged in the salvage services done. A person who has not rendered services cannot be a 

salvor. 

[201] It is the position of Mar-Dive that the Province of Ontario has not rendered any salvage 

services in connection with the Atlantic, nor has it done anything to protect or preserve the 

vessel. The Province has presented no evidence that it has any capacity or intention to render 

salvage services in the future. In fact the Province spent a major portion of the trial eliciting 

evidence that the Atlantic should not be salved and should be left on the bottom of Lake Erie 

as an archaeological resource and for the economic 
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[202] benefits the Province would gain from it through the recreational sport-diving industry. 

[203] It is further submitted that an assignment of the salvage claim, such as Fletcher is 

obligated to make pursuant to his settlement with the Province, does not and could not 

convey the right to enforce a maritime lien, or to maintain a salvor’s right to absolute 

possession and control of a vessel. Those rights are unique to the person who renders the 

meritorious service of saving lives and property imperilled at sea and who complies with 

requisite admiralty procedures. The reward given to a salvor for his services previously 

performed can be assigned like any other property right but that is all that has passed, or can 

pass, by way of the settlement between Fletcher and the Province. 

Relief Requested 

[204] It is requested that the Court recognize and enforce the United States District Court 

judgments in favour of Mar-Dive for salvage of the Atlantic, or, in the alternative, enter 

judgment in favour of Mar-Dive for salvage fees and the right to continue salvage operations. 

SUBMISSIONS OF ATLANTIC WESTERN 

[205] Counsel for Atlantic Western has filed extensive legal submissions relating to Atlantic 

Western’s claims which, in a nutshell, are that it is the only owner of the steamer Atlantic and 

that its ownership rights should prevail against claims by anyone including Fletcher and the 

Province of Ontario. Because the legal submissions made on behalf of Atlantic Western are 

very similar to those of Mar-Dive, I will only briefly refer to them. 

Title to the Atlantic 

[206] It is submitted that there is an intimate connection between a ship and the sovereign 

State whose flag she flies and whose nation she acquires. The relationship carries with it the 

application and protection of the laws of the flag State. As a U.S. flag vessel, it is submitted 

that the Atlantic is a part of the United States and has the protection of U.S. law. Accordingly, 

Mr. Huston argues that title to the Atlantic must be decided by U.S. law. 

Foreign Judgments 

[207] The legal submissions on this issue are identical to those advanced by Mr. Huston for 

Mar-Dive and are outlined above. 
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Effect of the Suspension and Revivor of Western Wrecking 

[208] It is submitted that the courts of the State of Ohio have decided that, when an Ohio 

corporation whose Charter has been suspended or cancelled under s. 5509 of the General 

Code of Ohio of 1912 (the statute by which Western Wrecking was suspended), is later 

revived, the corporation is deemed to have continued during the time between such 

cancellation or suspension and the reinstatement or revivor. Therefore, Mr. Huston submits 

that Western Wrecking, having procured certificates of revivor and good standing is now in 

the same position as if it had not been cancelled or suspended. Consequently, when Atlantic 

Western was formed and title to the Atlantic transferred to it by Western Wrecking, Western 

Wrecking was fully vested with the title to the Atlantic under the laws of the State of Ohio. 

Effect of Non-Registration of the Sale of the Atlantic 

[209] It is submitted that the laws of the United States applicable to the transfer of the 

Atlantic from E.B. Ward to Western Wrecking provide that no bill of sale or conveyance of any 

vessel shall be valid against any person other than the grantor, his heirs and devices and all 

persons having notice, unless it is duly recorded. While the failure to record the sale of the 

Atlantic may theoretically have left Western Wrecking vulnerable to a subsequent transfer by 

E.B. Ward to an innocent third party that had not read any of the newspaper articles reporting 

the sale or did not otherwise have no actual notice of the sale, it did not invalidate the sale 

itself. It is submitted by Mr. Huston that all parties to these actions had actual notice of the 

transaction and cannot avoid the consequence of the sale for its lack of recording nor can any 

of them be considered innocent third-party purchasers of the Atlantic or any interest in her. 

The Atlantic was Never Abandoned 

[210] It is submitted that when articles are lost at sea, an owner’s title to the articles 

continues and the mere lapse of time or non-use is not sufficient in and of itself to constitute 

“abandonment” particularly when the location is unknown to the owner and technology to 

safely and in a cost-effective manner salvage the vessel is unavailable. It is submitted that 

there is no evidence that E.B. Ward, Western Wrecking or another owner of the Atlantic had 

any intent or did any affirmative act to abandon any interest in the Atlantic. 

Common Law of Finds 
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[211] It is submitted that a finder does not acquire absolute ownership of property but 

acquires a right to keep it against all but the true owner. A finder acquires no rights over found 

property unless (a) the property has been abandoned or lost and (b) he takes the property 

into his care and control. It is further submitted that an occupier of land has rights superior to 

those of a finder over chattels in or attached to that land but his right is also subordinate to 

those of the true owner. It is also submitted that both a finder and an occupier of land have an 

obligation to take all reasonable measures to notify the true owner of the finding and the 

present whereabouts of the chattel and to care for it in the meantime. 

[212] Mr. Huston submits that the claims to the Atlantic of both the Province of Ontario and 

Fletcher under the law of finds must fail in the face of the rights of the true owner, Atlantic 

Western. Further, the claims of the Province must also fail in that it made no attempt to locate 

the true owner of the Atlantic nor to apprise the owner of the vessel’s whereabouts. The 

Province also failed to take any steps to safeguard or care for the Atlantic. It is submitted that 

the law of finds should only be applied in situations where the previous owners are found to 

have abandoned their property. As it is submitted that title to the Atlantic has not been 

abandoned, it follows that the law of finds should not be applied. 

Effect of Salvage Claim on Title to the Atlantic 

[213] It is submitted that in salvage law only the right to compensation for the service of 

salving the property, not the right to title, is awarded to the salvor. If no owner comes forward 

to claim the property, the salvor is normally awarded its total value. Therefore, Fletcher 

cannot claim title to the Atlantic by way of his salvage claim. Further, Atlantic Western has 

come forward to make ownership claim to the Atlantic. 

Embeddedness 

[214] It is submitted that whether the Atlantic is embedded in the bed of Lake Erie is not in 

any way relevant to the rights of Atlantic Western as the true owner of the Atlantic, as against 

the claims of the Province of Ontario and Fletcher under the law of finds. Atlantic Western, as 

title holder and true owner of the Atlantic retains its title even if the Atlantic were totally 

entombed and under hundreds of feet of mud. It is submitted that it is the true owner whose 

claim is valid as against all others. 

Relief Requested 
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[215] It is submitted that the Court should confirm title to the Atlantic in Atlantic Western and 

that claims of Her Majesty the Queen in Right of Ontario and Fletcher relating to the 

ownership of the Atlantic should be dismissed. 

CONCLUSION 

I. -FOREIGN JUDGMENTS 

[216] I intend now to deal with the issues raised in the case at bar. First I will consider the 

legal effect of the judgments of the United States District Court, Central District of California 

whether they be in rem or in personam. There are a series of judgments which were rendered 

by the United States District Court, Central District of California dealing with different issues in 

this matter. The key judgment is a judgment of the United States District Court, Central 

District of California dated March 30, 1992, and is a judgment of the Honourable Dickran 

Tevrizian, United States District Court Judge. 

[217] Before I refer to the relevant law in this Province as to the recognition of a foreign 

judgment, a few observations are appropriate: 

(i) The key judgment is a judgment obtained after an oral hearing but not a trial with 

witnesses dealing with the kind of issues that have been so thoroughly argued before 

me. 

(ii) The judgment is essentially a default summary judgment, perhaps even a consent 

default judgment. 

(iii) The judgment sounds in consent because the only parties who appeared were what 

I will call now the Mar-Dive Group (Mar-Dive, Western Wrecking and Atlantic Western) 

who had settled their differences, if they had any, so that they could appear before the 

United States District Court in California as one by virtue of what is called in United 

States Admiralty Law, a consortship agreement. To use terms more familiar in this 

Province, the claimants made an agreement which settled their differences and 

appeared as a united front. This conduct did away with any real judicial scrutiny of the 

claims of the Mar-Dive Group. 

(iv) The persons or entities that clearly would be adverse in interest to the Mar-Dive 

Group, although served, were not before the California Court which proceeded to give 

19
96

 C
an

LI
I 8

10
3 

(O
N

 S
.C

.)



 

 

judgment without considering the key issues of this case if decided on the merits. These 

are: 

1. Was the Atlantic abandoned until discovered by Fletcher in 1984? 

2. Was the Atlantic embedded in the soil of the Province of Ontario and, as alleged 

by the Crown, became its property? 

3. What value did the Mar-Dive Group add to the Atlantic by its visits to it? If the 

submissions of the Province are accepted it could well be that the visitations of the 

Mar-Dive Group were destructive and counterproductive. With respect to the 

alleged finding of the Atlantic by the Mar-Dive Group did their efforts amount to 

salvage in the modern sense? The California judgment seems to be implicit that 

the activities of salvors are automatically beneficial (e.g. bringing to the surface 

something that was lost) and therefore such efforts are entitled to be compensated 

(in salvage). 

4. The issue of public policy (which I propose to discuss at length in these 

reasons). 

5. The claim of the Province of Ontario particularly with respect to Royal 

Prerogative. 

6. The aroma of artificiality to the proceedings before the California Court. 

7. A foreign judgment will only be recognized by a court if there is a real and 

substantial connection between the subject-matter of the action and the foreign 

court (in this case the United States District Court, Central District of California). 

[218] The relevant case to be considered by this Court with respect to this issue is the 

Supreme Court of Canada decision of Morguard Investments Ltd. v. De Savoye (1990), 76 

D.L.R. (4th) 256. From the conflict of laws perspective Mr. Huston relies particularly on the 

United States Supreme Court landmark admiralty decision Lauritzen v. Larsen, 345 U.S. 571, 

583-593, 97 L.Ed. 1274, 73 S.Ct. 921 (1953), which sets out circumstances when United 

States federal courts should accept admiralty jurisdiction and make choice-of-law 

determinations in cases before them. This case in its findings is similar to the Morguard case 

and is based on similar principles. 
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[219] In its main factum, the Crown does not refer to the Morguard decision in its discussion 

concerning the enforceability of the California judgment. Rather, it argues that the United 

States District Court lacked jurisdiction over the Atlantic and, therefore, had no authority to 

make orders in rem. It focuses specifically on the enforceability of a foreign in rem judgment. 

In its reply factum, in response to Mar-Dive citing a number of cases including Morguard, the 

Crown states at paragraph 44(a): “These cases all involve judgments in personam”. It should 

also be noted that Fletcher’s factum states at p. 74: “Mar-Dive seeks to enforce the California 

court’s decision as if it were in rem, against the ship, its cargo and the submarine. However, 

Morguard does not deal with jurisdiction in rem”. 

[220] I have considered this issue and, in my view, there is nothing in the Morguard decision 

to suggest that it only applies to judgments in personam. I take this decision as addressing 

the issue of the enforceability of foreign judgments whether they be in rem or in personam. 

[221] In the alternative, I find that the judgments entered into are not true judgments in rem. 

In this regard, I refer to the “Report Concerning the Judgments of the U.S. District Court”, by 

Pelkofer dated February 23, 1996. Pelkofer’s conclusion regarding the issue of whether or not 

the United States District Court, Central District of California had jurisdiction to enter a valid 

judgment is: 

The court lacked jurisdiction over the Atlantic (the res) and as such the judgments 

entered are not true judgments in rem. They may have validity as judgments between 

the parties who were before the court (Mar-Dive, Atlantic Western Ltd. and Western 

Wrecking) as to their interest in the Atlantic, because the court had subject-matter 

jurisdiction and in personam jurisdiction over the parties. 

[222] In that report, there are several reasons given for the conclusion that the judgments 

are not true judgments in rem. The following relevant portion appears in Pelkofer’s report at 

p. 6: 

The Supplemental Rules for Admiralty and Maritime Claims set out the proper procedure 

for invoking in rem jurisdiction. Under part (2) of Rule C the complaint (claim) must be 

verified and described with reasonable particularity the property that is the subject of the 

action (the Atlantic) and state that it (the res) is within the district or will be during the 

pendency of the action. A “true” in rem judgment “good against all the world” requires 
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the court to “arrest” the vessel which must be within the district (Rule E(3)). While the 

rules provide for the commencement of the action prior to the vessel being within the 

district, they clearly contemplate that it will be in the district during the pendency of the 

action so that it can be seized and ultimately sold if necessary to satisfy the obligation or 

lien. 

[223] It is relevant to look at the facts that were present in Morguard which are as follows. 

The respondents took mortgages on land in Alberta in 1978. The appellant resided in Alberta 

and was guarantor under the mortgages. Later he took title and assumed the responsibilities 

of mortgagor. Then he moved to British 

[Page 625] 

[224] Columbia. When the mortgages fell into arrears, the respondents brought an action in 

Alberta for foreclosure and served the appellant in accordance with the Alberta rules for 

service ex juris. The appellant did not appear or defend the action nor was he contractually 

bound to attorn to the jurisdiction of the Alberta Court. Subsequently, the properties were sold 

pursuant to court order and judgments were entered against the appellants for the 

deficiencies. The respondents then commenced separate actions in British Columbia to 

enforce the Alberta deficiency judgments. They obtained judgments and those judgments 

were upheld on appeal. 

[225] The Supreme Court of Canada dismissed the appeal. La Forest J., delivering the 

judgment of the court, held that the Alberta court had jurisdiction, and its judgment should be 

recognized and enforceable in British Columbia. In discussing the recognition and 

enforcement of judgments within Canada, La Forest J. stated at p. 273: 

As I see it, the courts in one province should give full faith and credit, to use the 

language of the United States Constitution, to the judgments given by a court in another 

province or a territory, so long as that court has properly, or appropriately, exercised 

jurisdiction in the action. [Emphasis added.] 

[226] The question to be determined then is when has a court exercised its jurisdiction 

appropriately for the purposes of recognition by a court in another province? La Forest J. 

adopted a test which required a determination of whether or not there was a “real and 

substantial connection” between the jurisdiction and the wrongdoing. In his analysis, La 
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Forest J. referred to the House of Lords decision in Indyka v. Indyka, [1969] 1 A.C. 33 (H.L.). 

In that case, Lord Wilberforce stated at p. 105: 

In my opinion, it would be in accordance with the developments I have mentioned and 

with the trend of legislation—mainly our own but also that of other countries with similar 

social systems—to recognise divorces given to wives by the courts of their residence 

wherever a real and substantial connection is shown between the petitioner and the 

country, or territory, exercising jurisdiction. 

[227] After citing this quotation, La Forest J. noted at p. 265: “[i]t should be observed, 

however, that this case, too, involved matrimonial status and did not extend to an action in 

personam”. It seems that La Forest J. extended the common law principle set out in Indyka 

from actions in rem to those in personam. This analysis is further support for my view that the 

principles set out in Morguard apply to the present case. 

[228] At p. 278, La Forest J. stated: 

It seems to me that the approach of permitting suit where there is a real and substantial 

connection with the action provides a reasonable balance between the rights of the 

parties. It affords some protection against being pursued in jurisdictions having little or 

no connection with the transaction or the parties. [Emphasis added.] 

[229] Recently, the Ontario Court of Appeal in United States of America v. Ivey, [1996] 

O.J. No. 3360 (QL) [now reported 139 D.L.R. (4th) 570] applied the real and substantial 

connection test established in Morguard while upholding the trial decision. In Ivey, Liquid 

Disposal Inc., a Michigan corporation, conducted a waste disposal business in Michigan. Ivey, 

an Ontario resident, had a controlling interest in the company and oversaw its management 

and operations. Further, an Ontario corporation, was the parent of Liquid Disposal Inc. and 

held 80 per cent of its shares. The plaintiff sued for reimbursement of the cost of remedial 

measures undertaken by the Environmental Protection Agency in relation to a waste disposal 

site owned and operated by the defendants. Two judgments were obtained against the 

defendants in the United States District Court for the Eastern District of Michigan. The 

defendants did not defend the District Court actions and resisted enforcement of the 

judgments by the Ontario Court. At trial, it was held that the real and substantial connection 

test was met. In a judgment reported at (1995), 26 O.R. (3d) 533, 130 D.L.R. (4th) 674 

(Ont. Ct. (Gen. Div.)) Sharpe J. stated at p. 543: 
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In my view, the law would be seriously deficient and at odds with the reality of modern 

commercial life if it were possible for a resident of this province to actively engage in a 

business in the United States for a period of several years, but then shelter behind the 

borders of Ontario from answering to a claim for civil liability caused by that activity. 

[230] In determining that the real and substantial connection test set out in Morguard was 

applicable, Sharpe J. referred to the decision of MacPherson J. in Arrowmaster Inc. v. Unique 

Forming Ltd. (1993), 17 O.R. (3d) 407 (Ont. Ct. (Gen. Div.)). MacPherson J. applied the 

Morguard decision to a United States judgment and stated at p. 411: 

…the historical analysis in La Forest J.’s judgment, of both the United Kingdom and 

Canadian jurisprudence, and the doctrinal principles enunciated by the court are equally 

applicable, in my view, in a situation where the judgment has been rendered by a court 

in a foreign jurisdiction. 

[231] The decision of Jarvis J. in First American Bank & Trust (Receiver of) v. Garay (1994), 

36 C.P.C. (3d) 319 (Ont. Ct. (Gen. Div.)), appeal dismissed on August 22, 1996 [summarized 

65 

[232] A.C.W.S. (3d) 135 (Ont. C.A.)], is of particular interest because of its facts which are as 

follows. The applicant was a corporation chartered under the laws of the United States for the 

purpose of ensuring deposits with financial institutions and acting as Receiver for failed 

financial institutions. It sought to enforce a summary final judgment obtained in the State of 

Florida against the defendants. The latter, served with all the relevant court documents (as in 

this case), did not defend the action commenced by the applicant which was based on 

guarantees that they had executed in favour of a failed Florida bank in respect to the 

indebtedness of a Florida corporation. The subject judgment had not been appealed by the 

defendants in the Florida Court. 

[233] The motion for summary judgment was allowed on the basis there was no general 

issue with regard to the enforceability of the foreign judgment in the Province of Ontario. 

Jarvis J. found there was a real and substantial connection between the State of Florida and 

the subject-matter of the applicant’s action. In his view, it was in the public interest that foreign 

judgments be recognized and enforced in Ontario. 
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[234] Mr. Justice Jarvis in his judgment relies on the statements made by Henry J. in Four 

Embarcadero Center Venture v. Kalen (1988), 65 OR. (2d) 551 (Ont. H.C.J.). In that case 

Henry J. said at p. 563: 

It is well established Anglo-Canadian law that a foreign money judgment which is final 

and enforceable in Ontario (as this judgment also is in California) is, subject to certain 

well-defined and narrow grounds of impeachment, conclusive as to any matter thereby 

adjudicated. Such a judgment cannot be impeached for any error or fact of law. If the 

judgment is wrong it will, subject to any appeal, nevertheless be enforced in an action 

brought in Ontario… 

[235] Mr. Justice Jarvis also decided that the Morguard decision was applicable. The 

following relevant portion appears at p. 322: 

The test to be applied is whether there is a real and substantial connection between the 

American state and the subject-matter of the action in the court of that state. If there is 

such a connection a Canadian court will recognize and enforce the American judgment. 

Here the property, which was the subject-matter of the Florida action, was situate in 

Florida. The parties to the agreements were a Florida corporation and a Florida bank. 

Payments were due in U.S. funds and payable in Florida and the breach of the 

agreements and the guarantees occurred in that State. The real and substantial 

connection between Florida and the subject-matter of this action has been established. 

[236] Mr. Huston submits in his factum on behalf of Mar-Dive, that a “real and substantial 

connection” exists between the United States District Court and the subject-matter that it 

determined. He submits that the Atlantic was a United States flag vessel, had United States 

owners and crew and was exercising her right of innocent passage through Canadian 

territorial waters on a voyage between two U.S. ports of call when she was struck by another 

United States flag vessel and, as a result, sank. It is argued that the only connection with 

Canada is the fact that the Atlantic sunk in Canadian territorial waters and that her 

rediscovery in 1984 was made by a Canadian citizen. 

[237] In my view, applying the Morguard test, a real and substantial connection with the 

California Court has not been made out on the facts of this case. It is my judgment that the 

only connection that this case has with the United States District Court of California is the fact 

that California is the residence of the Mar-Dive Group who, in my view, deliberately set out to 
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create, after the facts, a scenario whereby a District Court in the United States would assume 

jurisdiction. In this case, it had registered the Atlantic as a ship in California. This created a 

doubtful assumption ownership claim. Artifacts were removed from under water (in Lake Erie) 

in the coastal waters of Canada to lay the foundation for the assumption of jurisdiction by the 

United States District Court, Central District of California. The fact remains that the Atlantic is 

in Canadian territorial waters to this day. Further, as Mr. Huston points out in his factum, the 

Atlantic was rediscovered by Fletcher, a Canadian citizen. This is compelling evidence that 

the real and substantial connection is to Ontario and not California. 

[238] In view of this finding with respect to the enforceability of the U.S. judgment the issue 

as to who owns the Atlantic and the various sub-issues that flow from it must be tried here in 

Ontario and will be determined by me in these reasons. The presence of the Atlantic in Lake 

Erie in Canada is virtually irrefutable evidence of this province being the jurisdiction to which 

the facts have the most real and substantial connection. My conclusion is that the judgments 

rendered in the United States are not enforceable in this jurisdiction and thus have no effect 

here. 

[239] If I had found that the foreign court had jurisdiction, the only recognized defences to an 

action for enforcement in Ontario are: 

(i) the judgment was obtained by fraud; 

(ii) the judgment was obtained in contravention to principles of natural justice; 

(iii) its enforcement would be contrary to public policy; or 

(iv) the defendant was not party to the action. 

[240] I would deal with these as follows: 

(i) Fraud—Although, in my view, the U.S. judgment was obtained as a result of a 

carefully planned strategy on the part of the Mar-Dive Group (artifacts were conveyed to 

a jurisdiction several thousand miles away from where the Atlantic lies and the vessel 

was registered in California as a ship) the steps were taken in an open manner which 

falls considerably short of any acceptable definition of fraud. 
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(ii) Natural Justice—There is no evidence before the Court that any of the parties were 

denied natural justice by reason of the conduct of the United States District Court 

proceedings. 

(iii) Public Policy—J.-G. Castel in Canadian Conflicts of Laws, 3rd ed. (Toronto: 

Butterworths, 1993), states the following with respect to public policy at p. 163: 

Canadian courts will not recognize or enforce a foreign law or judgment or a right, 

power, capacity, status or disability created by a foreign law that is contrary to the 

forum’s stringent public policy, “essential public or moral interest” or “conception of 

essential justice and morality”. Public policy serves a corrective function. Its use is 

defensive. 

[241] The evidence at the trial of the actions here in Ontario revealed that there was a 

substantial amount of misleading information tendered to the California Court. It can be said 

that the proceedings in California were “artificial” in many ways. Mar-Dive’s claim for a lien 

was based on the sworn evidence of Borsse in which he asserted that he “discovered” the 

Atlantic and that Fletcher was an “interloper”. However, I find that it was known to Borsse that 

Fletcher had located and exercised control over the site several years before Borsse arrived 

on the scene. In addition, the sixteen artifacts from the Atlantic tendered to the California 

Court were illegally taken from the wreck site contrary to the laws of Canada and Ontario. The 

California Court was not notified of this fact nor was it advised that warrants of arrest were 

outstanding against Borsse and Cramer. 

[242] Further, the California Court was given the impression, based on the materials 

submitted to it, that the Ontario Government consented to Mar-Dive’s claim. There were a 

number of assertions that with respect to the “arrest” of the Atlantic, there was “consent” of 

the Canadian authorities. In Morgan’s Declaration in paragraph 11, there is reference to the 

“active participation of the Canadian authorities and to escort by the Ontario Provincial Police 

to this site”. However, the evidence revealed that the O.P.P. attended at the site to ensure 

that hostilities did not break out between Mar-Dive and a group of protesters. 

[243] Taking all the factors into consideration, it is my view that the U.S. judgments were 

obtained by means of half-truths and artificiality. As such, I would have found that the U.S. 

judgments ought not to be recognized and enforced in this jurisdiction as they are against 

public policy. 
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(iv) Parties—Her Majesty the Queen in Right of Ontario is not named as a party to the 

California proceedings. Further, there is nothing in the orders relied upon which purport 

to adjudicate upon the rights or liabilities of the Crown with respect to Fletcher. Although 

he was served with the various pleadings that were filed in the California Court by Mar-

Dive, I agree that he did not attorn to the jurisdiction of the California Court. Fletcher 

protested through a lawyer’s letter as to the lack of jurisdiction and I agree with his 

contention that the lawyer’s letter did not mean that he accepted the California Court’s 

jurisdiction. 

[244] In conclusion, I am of the opinion that the decision in Morguard applies to the judgment 

in this case whether it be in rem or in personam. In the alternative, I find that the judgment is 

not a true in rem judgment. Applying the Morguard test to the present case, I find that there is 

no real and substantial connection with California and therefore the U.S. judgment is not 

enforceable in Ontario. 

II. ABANDONMENT AND TITLE 

(a) Abandonment 

[245] A pivotal issue in the case at bar is whether the Atlantic was abandoned in the legal 

sense at the time it was rediscovered in 1984. In the Ontario Court of Appeal decision of 

Simpson v. Gowers (1981), 32 O.R. (2d) 385, 121 D.L.R. (3d) 709 (Ont. C.A.) there is a 

helpful discussion of abandonment. MacKinnon A.C.J.O. stated at p. 387: 

“Abandonment” has been succinctly defined in R.A. Brown, on The Law of Personal 

Property, 2nd ed. (1955), at p. 9: 

“Abandonment occurs when there is ‘a giving up, a total desertion, and absolute 

relinquishment’ of private goods by the former owner. It may arise when the owner 

with the specific intent of desertion and relinquishment casts away or leaves 

behind his property.” 

[246] I find this definition helpful in the present case. I also reproduce the definition of 

“abandonment” as it appears in Black’s Law Dictionary (6th ed.): 

The surrender, relinquishment, disclaimer, or cession of property or of rights. Voluntary 

relinquishment of all right, title, claim and possession, with the intention of not reclaiming 
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it… The giving up of a thing absolutely, without reference to any particular person or 

purpose, as vacating property with the intention of not returning, so that it may be 

appropriated by the next comer or finder. The voluntary relinquishment of possession of 

thing by owner with intention of terminating his ownership, but without vesting it in any 

other person… The relinquishing of all title, possession, or claim, or a virtual, intentional 

throwing away of property. 

Term includes both the intention to abandon and the external act by which the intention 

is carried into effect. In determining whether one has abandoned his property or rights, 

the intention is the first and paramount object of inquiry, for there can be no 

abandonment without the intention to abandon… 

Time is not an essential element of act, although the lapse of time may be evidence of 

an intention to abandon, and where it is accompanied by acts manifesting such an 

intention, it may be considered in determining whether there has been an abandonment. 

[247] Applying the above to the present case, I find that the Atlantic qualifies as an 

abandoned wreck. When the Atlantic sank on August 20, 1852, as a result of damage 

sustained from collision with another ship, she was abandoned by captain, crew and 

passengers. In my opinion, based on the evidence that I have heard, the Ward family (the 

owners) abandoned the Atlantic after it sank. The owners of the Atlantic sued the ship with 

which it collided for the total loss of the Atlantic. Between 1852 and 1856, a number of 

persons dove on the Atlantic and the safe was removed without objection by the title holder. 

In my opinion, the Wards made no attempt to salvage the Atlantic. 

[248] The Atlantic was not further disturbed until 1873 when Western Wrecking made an 

unsuccessful salvage attempt that year. After this point, Western Wrecking sold its salvage 

vessel and ceased to carry on business. No representative ever returned to the site. 

[249] I find as a fact that the Atlantic was abandoned until it was rediscovered on September 

1, 1984 by the defendant Fletcher of Port Dover, Ontario. 

(b) Title 

[250] Mr. Huston urges me to find that Western Wrecking became the owner of the wreck of 

Atlantic in the latter part of the 19th century by purchasing it from its owner. Mr. Huston relies 
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on newspapers of the appropriate period and the fact that the wills of the Wards and Captain 

Clement (Captain of the Atlantic) do not specifically dispose of the Atlantic. 

[251] Dr. Jay Martin testified that if the Atlantic were sold, some or all of the following 

documentary evidence should exist: 

[252] some government registry indicating the sale of the Atlantic, such as a change in the 

Registry or the Certificate of Enrollment; 

[253] a bill of sale; 

[254] a reference to a purchase in Western Wrecking’s corporate documents, or a corporate 

resolution authorizing the purchase; 

[255] a ledger entry in Western Wrecking indicating the purchase of the Atlantic; 

[256] E.B. Ward’s business journal on the revenues and expenses related to the Atlantic 

indicating a sale of the Atlantic, 

[257] E.B. Ward’s corporate minutes and resolutions indicating a sale of the Atlantic; 

[258] Stephen Clement’s personal and business records indicating a sale of the Atlantic. 

[259] Mar-Dive and Atlantic Western have not produced any of the above documents. Mar-

Dive and Atlantic Western rely on newspaper articles. These newspaper articles state, for 

example: 

THE OLD ATLANTIC—A statement has been going the rounds concerning the raising of 

the old Atlantic… But now the Western Wrecking Company of Cleveland have 

purchased the wreck… 

The Cleveland Herald says: “Twenty-one years ago the steamer Atlantic was sunk… 

Some time ago, Mr. E.B. Ward, the owner of the Atlantic, transferred his title to the 

vessel to the Western Wrecking Company of Cleveland…” 

RAISING A WRECKED STEAMER—The steamer Atlantic was sunk… Some time ago, 

Mr. E.B. Ward transferred his title to the vessel to the Western Wrecking Company of 

Cleveland… 
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The Western Wrecking Company, of Cleveland, have purchased Capt. E.B. Ward’s title 

to the steamer Atlantic… 

[260] In my view, there is no reliable evidence that the title to the vessel was transferred from 

the Ward family to Western Wrecking. On the balance of probabilities, I reject this argument 

and find that the ownership remained with the original owners of the Atlantic, subject to 

ownership being forfeited by abandonment. 

[261] If I found as urged upon me by Mr. Huston that title to the Atlantic had passed to 

Western Wrecking, I would find that this owner too abandoned the vessel by inactivity and 

inaction. As stated earlier, there was a salvage attempt by Western Wrecking in 1873. There 

is no evidence to suggest that there were any further attempts by Western Wrecking to 

salvage the Atlantic. 

[262] This suggests that Western Wrecking abandoned any salvage attempts after 1873. 

[263] I conclude that the Wards abandoned the Atlantic in 1852 after it shipwrecked. I further 

conclude that if title passed to Western Wrecking, it was lost by abandonment years before 

Western Wrecking lost its Charter in 1914. It is my judgment that the Atlantic was abandoned 

at the bottom of Lake Erie in approximately its original resting place and remains abandoned 

today subject to what I say in these reasons regarding the claims of Mar-Dive and the 

Mar-Dive Group and the claims of Fletcher and the Province of Ontario. 

[264] III. EMBEDDEDNESS 

[265] The Crown submits that if I find that the Atlantic is embedded in the bottom of Lake 

Erie then the Atlantic is already the property of the Crown In Right of Ontario. This position is 

strenuously opposed by the Mar-Dive Group who contend that the Atlantic is floating in a sea 

of mud and thus not embedded at the bottom of Lake Erie. 

[266] I accept the following conclusions from the evidence of R.L. Thomas, a noted 

sedimentologist: 

(i) The vessel has come to rest in an approximately horizontal attitude. 

(ii) The vessel clearly disturbs current or water movement in the water column. 

(iii) The vessel does not disturb bottom sediments and accumulation is occurring in an 

undisturbed fashion round the wreck for the wreck is embedded at least to the depth of 
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its water line due to loading and sinking in a soft sediment and by a continuous 

sedimentation amounting to around 58 centimetres since 1852. 

(iv) The vessel is embedded and has not been moved by current activity since the time 

of sinking or since salvage attempts were made in the 1850s. 

[267] From the above, the following conclusions can be drawn. The Atlantic sank into the 

bottom of Lake Erie. Thereafter, the wreck and the chattels on board were subject to 

continuing natural processes of sedimentation which deposited approximately an additional 

58 centimetres of mud onto the wreck. The Atlantic is now buried 13 feet or more in the mud 

of Lake Erie. 

[268] The following definition of “embed” is found in Oxford English Dictionary, 2nd. (Oxford: 

Clarendon Press, 1989): 

embed, embed 

1. To fix firmly in a surrounding mass of some solid material. 

[269] In the American decision of Chance v. Certain Artifacts Found and Salvaged from the 

Nashville, 606 F. Supp. 801 (S.D. Fla. 1983), the Court determined what is meant by 

embeddedness. The following quotation at p. 807 is relevant: 

In the instant case, while the testimony concerning the amount of sand coverage is 

important, perhaps the degree of embeddedness is best illuminated by the fact that THE 

NASHVILLE has remained in its current location for over 120 years. Throughout that 

period it has held its ground despite strong tidal currents. Violent storms which have 

swept across the river in the past century have failed to wrest the vessel from the sand 

that firmly grasps its hull… While the evidence may be unclear as to whether the hull is 

exposed twelve feet in one area, or only one foot in another, the evidence does show 

that the vessel is firmly attached to the river bottom. 

[270] It should also be noted that the right of the owner of the land in which property is found 

is paramount to the rights of any finder. The state of embeddedness appears to extinguish 

rights of previous owners that may once have existed. The basic principles were set out in 

Elwes v. Brigg Gas Co. (1885), 33 Ch. D. 562 (Ch.) at p. 567 as follows: 
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In support of the contention that it ought to be deemed in law as part of the soil in which 

it was embedded, reference was made to the principle embodied in the maxim, 

“Quicquid plantatur”, or as it is sometimes stated (see Broom’s Legal Maxims and the 

judgment in Climie v. Wood) “fixatur solo, solo cedit”. This principle is an absolute rule of 

law, not depending on intention; for instance, if a man digs in the land of another, and 

permanently fixes in the soil stones or bricks or the like, as the foundation of a house, 

the stones or bricks become the property of the owner of the soil, whatever may have 

been the intention of the person who so placed them there, even against his declared 

intention that they should remain his property. Nor does it appear to me to be material 

that the things should have been placed there by the hand of man; it would seem to be 

sufficient if they have become permanently fixed in the soil by the operation of natural 

causes. 

[271] In light of the law cited above and the evidence I have heard, I have determined that 

the Atlantic and its contents are embedded in the lakebed of Lake Erie in the Province of 

Ontario and therefore have become the property of the Crown. 

IV. ROYAL PREROGATIVE 

[272] In the alternative, if the Atlantic is not embedded, I am of the opinion that the Royal 

Prerogative would apply to give it ownership of the Atlantic. As the sovereign holding 

Dominion over the land where the Atlantic was found, Her Majesty the 

[273] Queen in Right of Ontario holds title under the Royal Prerogative. Halsbury’s Laws of 

England, 4th ed., vol. 9, paragraph 889 defines Royal Prerogative as being that pre-eminence 

which the Sovereign enjoys over and above all other persons by virtue of the common law, 

but out of its ordinary course, in right of her regal dignity. In vol. 1, paragraph 333, it is stated: 

The Crown is entitled to all unclaimed wreck, except where the right has been granted to 

some other person. Wreck may be defined as property within the United Kingdom which 

has been cast ashore with the ebb and flow of the tide after shipwreck, and includes 

flotsam, jetsam, lagan and derelict found in or on the shores of the sea or any tidal 

water. 

19
96

 C
an

LI
I 8

10
3 

(O
N

 S
.C

.)



 

 

[274] At the time of Confederation in 1867, the Royal Prerogatives of the English Crown 

were recognized and granted to the Crown in right of the Provinces by virtue of s. 109 of the 

Constitution Act, 1867. 

[275] Mr. Huston submits that the current legislative regime in Canada as to wrecks and 

salvage is the Canada Shipping Act. He submits that federal legislation is of paramount 

authority so long-as it relates to matters set out in s. 91 of the Constitution Act, 1867 even 

though it treads upon matters assigned to the provincial legislatures (such as property rights). 

It is argued, therefore, that the federal law of salvage is paramount and applies to the 

exclusion of any other rights, proprietary or otherwise. 

[276] The test for determining whether federal legislation is paramount was addressed by 

Dickson J., as he then was, in Multiple Access Ltd. v. McCutcheon (1982), 138 D.L.R. (3d) 1 

(S.C.C.) at p. 23: 

In principle, there would seem to be no good reason to speak of paramountcy and 

preclusion except where there is actual conflict in operation as where one enactment 

says “yes”, and the other says “no”; “the same citizens are being told to do inconsistent 

things”; compliance with one is defiance of the other. 

[277] It is my view that paramountcy does not arise in this case because there is no conflict 

between any provincial legislation and the Canada Shipping Act. I agree with the submission 

of the Crown that the Royal Prerogative in favour of the Crown in Right of Ontario is 

unaffected by the Canada Shipping Act because that Act is an exercise of federal legislative 

power which does not affect the proprietary or prerogative rights of the Crown in Right of 

Ontario. The Royal Prerogative exists to the same extent in Canada as it did in England. It 

cannot be limited except by clear and express statutory language. There is no express 

language in the Canada, Shipping Act binding on Her Majesty the Queen in 

[278] Right of Ontario nor is there any clear intention to bind the Crown. 

[279] It is my judgment, therefore, that in this case, Ontario is not bound by the Canada 

Shipping Act. 

V. SALVAGE 
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[280] The Mar-Dive Group claim extensive salvage rights over the Atlantic and its contents. 

Fletcher also makes claims for salvage. 

[281] Having regard to my finding above that the Atlantic is owned by the Crown, I have 

concluded that the Crown is immune from claims in salvage. Any decision to grant a salvage 

award would be entirely within the unfettered discretion of the Crown. The case of Young v. 

The S.S. “Scotia”, [1903] A.C. 501 (P.C.) is relevant. It states at p. 504: 

The question has been discussed in the Courts for a very long period, and after the 

catena of authorities that have been brought before their Lordships, it is vain to argue 

that, where the property belongs to the Crown, the Crown can be impleaded, whether in 

this form or any other form. Where you are dealing with an action in rem for salvage, the 

particular form or procedure which is adopted in the seizure of the vessel is only one 

mode of impleading the owner, and if the owner is the King the action cannot be 

maintained, since it is impossible to contend that the King can be impleaded in his own 

courts. The only mode in which an application can be made to the Crown in respect of 

contractual rights is that which is provided for by statute. 

[282] In the event that I am wrong in my conclusion that the Crown is immune from salvage, I 

will deal with the issue of salvage below. 

[283] “Salvage”, as a term of maritime law, denotes both the service rendered by the salvor 

and the reward payable to him for his service. According to Kennedy, Law of Salvage, 5th ed., 

1985, the law of salvage applies where there: 

(i) is a recognized subject of salvage which has come into a position of danger 

necessitating a salvage; 

(ii) is a person falling within the classification of salvors (traditionally a volunteer); and 

(iii) said person is successful or meritoriously contributes to success in preserving the 

subject from danger. 

[284] Bowen L.J. discussed the concept of salvage in Falcke v. The Scottish Imperial 

Insurance Company (1885), 34 Ch.D. 234 (C.A.) at p. 248: 

The general principle is, beyond all question, that work or labour done or expended by 

one man to preserve or to benefit the property of another do not according to English 
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law create any lien upon the property saved or benefitted, nor, even if standing alone, 

create any obligation to repay the expenditure. Liabilities are not to be forced upon 

people behind their backs any more than you can confer a benefit upon a man against 

his will.  

There is an exception to this proposition in the maritime law… With regard to salvage, 

general average, and contribution, the maritime law differs from the common law… The 

maritime law, for the purposes of public policy and for the advantage of trade, imposes 

in these cases a liability upon the thing saved—a liability which is special consequence 

arising out of the character of mercantile enterprise, the nature of sea perils, and the fact 

that the thing saved was saved under great stress and exceptional circumstances. No 

similar doctrine applies to things lost upon land, nor to anything except ships or goods in 

peril at sea. 

[285] For a salvage claim, it is not necessary for the subject-matter to be in danger of a total 

loss; danger or damage is sufficient. Also, it is not necessary that the danger be imminent or 

immediate. However, danger of loss or damage to the subject-matter of the service is the very 

foundation of a claim to salvage and the degree of danger has been said to be the most 

important element to consider in awarding salvage. 

[286] The award to the salvor is intended to represent a reasonable renumeration for efforts, 

reimbursement for loss or expenditures plus an additional element or reward to reflect the 

public policy of encouraging individuals to salve property imperilled at sea. 

[287] While the right to salvage may arise out of a contract, salvage itself is a legal liability 

arising out of the fact that property has been saved and that the owner of the property 

receiving the benefit shall remunerate those who conferred the benefit, notwithstanding the 

fact that no contract has been entered into. 

[288] The elements to be considered for a salvage award were discussed by Joyal J. in the 

decision of Century 21 Real Estate Inc. v. The Ship “Golden Eagle”, [1990] F.C.J. No. 452 

(QL) [summarized 21 A.C.W.S. (3d) 301 sub nom. Century 21 Real Estate Inc. v. Wenstob 

(F.C.T.D.)]: 

(i) the degree of risk undertaken by the salvor; 

(ii) the expertise and skill and the labour involved; 
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(iii) the actual work done in performance of salvage; 

(iv) the duration of the service; and 

(v) the extent of the casualty suffered. 

[289] The actions of the salvors are also important considerations in determining any 

salvage award. 

[290] Based on the evidence I have heard, I conclude that Mar-Dive is not entitled to any 

salvage claim. There are many reasons for this conclusion. First, as set out above, a real 

danger must exist. It is my view, that the Atlantic is not in a position of danger that 

[291] necessitates the service of salvage to preserve it from loss or damage. In fact, the 

evidence at trial shows that the “salvage” activities of Mar-Dive have damaged the vessel and 

its cargo. In this regard, I agree with the submission of the Crown that the only threat of 

further danger or damage to the wreck and chattels is through the unskilled recovery of 

artifacts by the claimant salvors. Except for the salvage attempts carried out upon it over the 

years, the Atlantic has been resting undisturbed on the lakebed of Lake Erie since it sank in 

1852. Therefore, I conclude that the salvage proposed by Mar-Dive will not save the Atlantic 

from any danger. Rather, in my view it would place the Atlantic at greater risk and danger. 

[292] In any event, Mar-Dive has failed to show that its actions have contributed to 

preserving the Atlantic from danger. To the contrary, the evidence shows that its actions 

harmed the Atlantic and diminished its value, including archaeological value. Unscientific 

removal of artifacts damages the value of the wreck. The evidence at trial revealed that in 

such cases, salvage efforts can upset the equilibrium achieved over time in underwater 

historic sites and actually create peril by exposing the objects to new environmental stimuli 

which can accelerate deterioration. 

[293] The testimony in evidence illustrated that Fletcher showed greater sensitivity than Mar-

Dive with respect to the scientific, historic and cultural preservation of the Atlantic. I found the 

evidence of Conservationist Lorne Murdock helpful in this regard. He gave evidence of the 

following. Fletcher did not bring up any organic materials which he did not return immediately 

to the site. The storage conditions used by Fletcher were sufficient whereas those used by 

Mar-Dive were not. No strong bleaching agents were used by Fletcher by and large whereas 

they were used repeatedly by Mar-Dive. Also, the labs used by Mar-Dive are not labs in a 
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conservationist sense as the conditions are less favourable for conserving artifacts. Further, 

Morgan testified that the motivation for Mar-Dive’s salvage efforts was primarily profit from the 

sale of the artifacts of the Atlantic. 

[294] Considering the above, I am of the opinion that Mar-Dive’s claim for salvage must fail. 

In my opinion, Fletcher clearly discovered the Atlantic after it was abandoned and, if salvage 

rights applied, would be entitled to some kind of award. However, in view of the settlement of 

Fletcher’s claim with the Province, I do not have to make such an award but merely 

acknowledge that such an award could be made. 

VI. 1908 TREATY 

[295] Mar-Dive submits that in 1908 a reciprocal treaty was entered into between the United 

States and Great Britain “Concerning Reciprocal Rights for the United States and Canada in 

the conveyance of prisoners and wrecking and salvage”. The 1908 Treaty grants the 

reciprocal right to “salve any property wrecked” in Lake Erie and provides that “nothing in the 

Customs, Coasting or other laws or regulation of either country shall restrict in any manner 

the salving operations”. Mar-Dive submits that this Treaty is in full force and effect and relies 

upon this Treaty with respect to its salvage claim. 

[296] The 1908 Treaty requires that any salvor of one party to the Treaty which salvages a 

vessel in the water of the other “shall, as soon as practicable afterwards, make full report at 

the nearest customs house of the country in whose water such salving takes place”. Mar-Dive 

submits that, while this requires them to provide a full report on its operations when complete, 

there is no requirement for it to make interim reports. Mar-Dive argues that it has made 

interim communication with the Receiver of Wrecks regarding its operations and, therefore, is 

in full compliance with its obligations under the 1908 Treaty. 

[297] In my view, there is no foundation laid by Mar-Dive for the application of the Treaty. For 

instance it failed to advise Canadian authorities that an entry into Canada would be made 

pursuant to the Treaty when it attended the site and recovered and removed items from the 

Atlantic. It did not report the artifacts to Customs Officials on entry or departure from Canada 

and it failed to report to the nearest Customs House the result of its salvage. Even though 

Mar-Dive has made “interim communication” with the Receiver of Wrecks, Mar-Dive has not 

complied with the terms of the Treaty. This leads to the conclusion that Mar-Dive did not 
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intend to rely on the Treaty at the time of its initial dive. There is certainly no evidence that 

Mar-Dive, as salvor, made full report as soon as is practicable at the nearest customs house 

of the country in whose water such salving takes place. In light of the above, it is my 

conclusion that the 1908 Treaty does not apply in the present case. 

VII. DISPOSITION 

[298] Summarizing my findings in the case at bar: 

(a) The U.S. judgments are not enforceable in this province. 

(b) The Atlantic has been abandoned for many years. 

(c) The Atlantic is embedded in the soil of Lake Erie in the Province of Ontario and has 

become the property of Her Majesty the Queen in Right of Ontario. 

(d) If the Atlantic were not embedded as described I would find that the Atlantic and its 

contents were the property of the Province of Ontario by virtue of the Royal Prerogative. 

(e) The Mar-Dive Group does not have salvage rights to the Atlantic or its contents. 

Having made the above findings my judgment in this case is: 

(a) The actions by Mar-Dive and Atlantic Western are dismissed, with costs to be argued 

at a date to be fixed by me at the request of Counsel and Mr. Huston. 

(b) Her Majesty the Queen in Right of the Province of Ontario is entitled to relief as 

follows: 

(i) a declaration that Ontario is the owner of the Atlantic and its contents by virtue 

of it being embedded in the soil of Lake Erie within the boundaries of the Province 

of Ontario and Canada; 

(ii) a mandatory order requiring the defendants to return all property, including 

cargo removed from the site of the Atlantic. 

(c) The action by Fletcher being Action No.92-CU-60398 is dismissed without costs. 

(d) The claim for damages against the Mar-Dive Group is adjourned with a view to 

further submissions to be made by Counsel and Mr. Huston. 

[299] I will defer endorsing the Record in the case at bar until I have had an opportunity to 

hear from Counsel and from Mr. Huston. 
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Judgment accordingly. 
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