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INTERIM DECISION DELIVERED BY N.C. JACKSON 

 The Board has before it an Appeal (Referral) by RSJ Holdings (RSJ) to settle the 
plans and conditions on a site plan Application made to the City of London for a 
property located at 915 Richmond Street in the City of London. The Application is for the 
approval of plans for a four-plex residential dwelling. The Appeal was brought when the 
City did not act on the Application within statutory time limits. 

 By way of background: 

1. RSJ filed a site plan approval Application with the City of London 
on November 24, 2003. 

2. On January19, 2004 the City of London passed Interim Control 
By-law 1438-33. 
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3. RSJ filed their Appeal on the site plan application with this Board 
on January 27, 2004. 

4. Appeals by RSJ and others to the Interim Control By-law to this 
Board were adjourned at the request of RSJ who brought a 
Motion to Quash the Interim Control By-law in the Superior Court. 

5. The City sought to strike the affidavits of RSJ and to have RSJ’s 
counsel, A.R. Patton, removed as solicitor of record. The City’s 
Motion was denied in the Superior Court of Justice. 

6. St. George Grosvenor Neighbourhood Association (hereinafter 
the Association) had sought party status on the Motion to Quash. 
The Association was denied status by the Court. 

7. This Board, otherwise constituted, commenced the site plan 
hearing on June 28, 2004. The Board Member, on his own 
initiative, recused himself when the Association appeared and 
sought party status. (Decision 1245) 

8. The present panel of this Board commenced the hearing on 
August 23, 2004. On a Motion contested by RSJ this Board 
granted party status to the Association to raise matters set out 
under section 41 of the Planning Act (Decision 1748). All Parties 
then urged the Board to commence the site plan Appeal Hearing. 
Consolidation with the OMB Appeals to the Interim Control By-
law was not pursued after it was raised by the Board. The Board 
heard evidence for two days and then adjourned sine die at the 
request of all three Parties pending the Court disposition on the 
Motion to Quash the Interim Control By-law. (Decision 1748). 

9. In a Teleconference hearing on January 31, 2005 (Decision 
0225) all Parties urged the Board to continue with the site plan 
hearing without further adjournment or consolidation with other 
Planning Act proceedings. The Motion to Quash the Interim 
Control By-law had now been dismissed in Superior Court but 
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was being appealed by RSJ to the Court of Appeal. The City was 
proceeding with Appeals to the Interim Control By-law and 
Appeals to the Implementing Zoning separately before this 
Board. 

10. RSJ had sought injunctive relief in the Superior Court pending 
decision by that Court on the Motion to Quash. RSJ was granted 
injunctive relief respecting the City rezoning the RSJ property 
(Implementing Zoning following the Interim Control By-law and 
study). Implementing Zoning By-law Z01-041298 was quashed 
by the Superior Court. 

11. The City responded by reenacting the Implementing Zoning as 
By-law Z051136 to exempt the property of RSJ from the new 
zoning. 

12. The OMB hearing to resume on March 23, 2005 was adjourned 
at the request of the Association to June 23, 2005. 

13. At the resumption of the Hearing on June 23, 2005 all parties 
urged the Board to complete the site plan Appeal irrespective of 
other proceedings and in particular the Interim Control By-law 
proceedings. The City took the position that the Interim Control 
By-law had expired but remained in effect until Appeals to the 
Implementing Zoning By-law were heard pursuant to section 
38(6)(1) of the Planning Act. Nevertheless, the City, the 
Association, and RSJ asked for a decision on the site plan appeal 
on its own merits. No exception to the Clergy principle, Clergy 
Properties Ltd. v. Mississauga [1996] O.M.B.D. No. 1840 
(decision to be based upon the planning instruments in effect at 
the time of the Application), was sought although explicitly 
referenced. 
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The hearing continued for a further two days and included a site visit taken by the 
Board with counsel for all Parties. Following final argument the Board reserved its 
decision to consider the evidence of: 

• Jim McIver, principal of the Appellant, Richard Zelinka, planner, and Frank Berry, 
traffic engineer, all for the Appellant; 

• Bruce Henry, Manager of Site plan Approvals for the City; and 

• Kevin Langs, Director of the Association and Jean Monteith, planner for the 
Association.  

The evidence of the City is that staff were in support of the RSJ Application for 
site plan approval (delegated function) and staff had prepared a site plan agreement 
about the same time as the Council passed the Interim Control By-law. The City asked 
the Board, to deny the Appeal and apply the planning evidence on massing and 
conceptual design of Jean Monteith for the Association. 

There is no dispute that at the time of the Site plan application the subject 
property was designated as low density residential in the London Official Plan and 
zoned as R3-2 that would permit a four-plex dwelling. The argument of the Association 
is that access, parking, massing and conceptual design are not appropriately dealt with 
on the RSJ plans and these concerns should warrant the non-approval of the 
application. The City disagrees with the Association respecting its concerns on access 
and parking, but adopts the Association evidence on massing and conceptual design. 

Parking 

The Plans of the Appellant show 10 parking spaces in the rear yard of the 
proposed four-plex. The evidence of Richard Zelinka is that 4 spaces are required by 
the Zoning By-law. He states 10 is appropriate given the intent of the Appellant to 
provide two spaces per unit and 2 visitor spaces. The layout is in accordance with City 
requirements as confirmed by Mr. Henry. The concerns expressed by the Association, 
from their evidence and from their cross-examination of other witnesses is that 10 
spaces may not be sufficient for the demand. This concern was originally fuelled in part 
by the Appellant whose first submission of site plans showed 4 units, with 22 bedrooms 
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in total. The units on the ground floor showed 7 bedrooms each including in the 
basement. The 2 units above had 4 bedrooms each. The drawings were subsequently 
revised to show 4 units with 4 bedrooms each for a total of 16 bedrooms. The basement 
space was for use with the first floor units as a den, office and games room. The 
number of parking spaces is to be controlled in rental agreements, according to the 
witness McIver.  

The Board concludes that the provision of parking on site is appropriate as to 
location and layout and amount. This finding is made on the basis of evidence from the 
witness McIver and the witness Henry that the Appellant provided the parking 
specifically required by the City as to location and number of spaces. Whether any 
further parking spaces could be required under section 41 of the Planning Act when a 
minimum is already specified in the Zoning By-law is academic since more is provided 
voluntarily. The case of Kally’s Restaurant Inc. v. The Corporation of the City of 
Scarborough 14 MPLR (2nd) 117 makes it clear that the Divisional Court of Ontario 
determined that on a site plan application, the Municipality was required to apply the 
parking requirements in its Zoning By-law in effect on the date of the Application. 
Association counsel in final argument, admitted, that on the basis of the evidence, her 
concern was with access and not the 10 parking spaces. No specific number of 
additional parking spaces were advocated by the Association.  

Access 

Access is shown from a public lane, 16 feet wide running between Cromwell 
Street and Cheapside Street. The lane is owned by the City by virtue of registration of a 
Plan of Subdivision in 1885, but like all other lanes in the City, has not been assumed 
by the Municipality either by resolution or day labour. Approximately 22 homes currently 
abut on the lane. Eight use the lane as their primary access, 11 have no access on the 
lane and three use the lane as secondary access. The lane has a gravel surface. If 2 
vehicles meet there is limited space to pull over, sometimes onto abutting property. The 
lane is maintained by the users as a group. The evidence of the witness Monteith was 
that this was not good planning, particularly, to add the 10 cars or more expected for the 
proposed development at 915 Richmond Street. There were allegations of vehicular and 
pedestrian safety. These issues were answered by the City. The lane policy is long 
established and is meant to deal what could be a greater concern-direct access onto an 
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arterial street. Richmond Street is a four lane arterial feeding downtown traffic, 
Cheapside is also an arterial intended to carry a high volume of traffic. The Board 
accepts the position of Mr. Henry, as confirmed by him with the City’s traffic engineers 
that only when there is no alternative will the City permit direct access from an abutting 
property onto an arterial street. The evidence of Mr. Berry was that the lane had 
sufficient capacity to handle traffic from this proposed development at peak times with 
appropriate exiting safely onto Cheapside Street. A secondary exit from the lane is onto 
St. George. The Official Plan recognizes the use of rights of way in this fashion. The 
Board does not agree with the contention of the witness Monteith that the Plan and 
Zoning is to be interpreted otherwise. The Zoning By-law provides for the use of a right 
of way to obtain access to a parking area and requires a lot to abut a street. The City 
has consistently interpreted that provision to include lanes.  The subject property clearly 
abuts Richmond Street. The Board finds that access is appropriately designed in 
accordance with City of London policies in a manner planned for by the City. 

Massing and Conceptual design 

This issue is clearly set out in section 41 of the Planning Act for buildings of more 
than 25 residential units. It can also apply to buildings of less than 25 units when the 
Municipality has a policy in their Official Plan for the smaller buildings. London has so 
specified in their Official Plan. There is no jurisdictional issue. The issue is whether the 
proposed four-plex is appropriately designed both as to its mass and conceptual design, 
that it fits into the character of the area. It is argued however that compliance with the 
Zoning By-law limits what the Board is requested to consider. The Board interprets the 
section 41 legislation as separate from other Planning Act implementation, bearing in 
mind that there may be overlap. The extracts from the London Official Plan filed make it 
clear that site plan approval is a means of implementation of that policy document. To 
the degree that site plan authority in section 41 of the Planning Act covers subjective 
matters, the Board interprets the legislation as follows: More objective standards can be 
legislated in zoning by-laws, however, the legislature in enacting section 41 (site plan 
control) and its predecessor section 35a (development control) were intending more 
subjective and individualistic matters to be dealt with on an application basis resulting in 
an approval implementing the Official Plan (section 41 of the Planning Act requires an 
Official Plan to be in effect before a site plan by-law can be passed). 
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Both planners, Zelinka and Monteith, have described clearly the surroundings. 
915 Richmond Street is developed in an area with older stately homes, some with 
commercial use and a nearby Hospital St. Josephs. The Hospital and some surrounding 
homes are more massive than what is proposed with the exception of the cottage like 
appearance of the existing building at 915 Richmond Street and the neighbouring 
cottage like structure at 911 Richmond Street. Mr. Zelinka states that the two and one 
half stories proposed fits the existing common massing of buildings on Richmond Street 
of two to two and one half stories and reinforces massing on the west side of Richmond 
across from the more massive hospital on the east side. The Board accepts the 
evidence of Richard Zelinka that the massing proposed is not out of context with the 48 
buildings in the general area. The issue of Jean Monteith that larger existing structures 
may be on larger lots does not detract from the existence of that massing in the context 
of the area. Ms. Monteith also referred to density considerations which with height are 
clearly excluded from the mandate of the municipality or the Board under site plan 
control (section 41(6) of the Planning Act). The Board notes from the evidence, that the 
proposal is within the zoning requirement of lot coverage and will not in the witness 
Zelinka’s opinion overwhelm its site. The Board finds that massing proposed is not 
inappropriate in the general context of what exists in the surrounding area . 

Conceptual design is to be reviewed in the context that section 41(4) excludes 
from jurisdiction architectural details, colour, texture and type of materials, window 
detail, construction details and interior design. 

Section 41(4 )  of the Planning Act, paragraph 2 prohibits development without 
the approval of drawings showing plan, elevation and cross section views for the 
building to be erected sufficient to display 

a) the massing and conceptual design of the proposed building; and 

b) the relationship of the proposed building to adjacent buildings, streets and 
exterior public areas. 

The Board interprets conceptual design to include the building’s style, and in 
particular streetscape - the Planning Act exclusion of architectural details being kept in 
mind. The conceptual design of the proposed building is modernistic or suburban style 
adopted from a picture of a home in the Beaches area of the City of Toronto. It has a 
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number of redeeming traits as described by Mr. Zelinka including the porch and 
setback. According to the evidence of Ms Monteith the conceptual design of the 
proposed building is not sensitive to the character of the surrounding area and its 
streetscape. Many of the buildings in the surrounding area are listed by the City in an 
Heritage Inventory to the London Official Plan as having heritage architectural qualities. 
The listing is not meant as a legal process similar to designation under the Ontario 
Heritage Act but has some meaning or intent in the context of the Official Plan. The 
Appendix is not a part of the Official Plan but is a resource document.  

The vision statement of the Plan references urban design guidelines to enhance 
neighbourhood and streetscape character. The Urban Design principles provide in 
section 11.1.1 paragraph v) of the Plan for Architectural Continuity (margin title) “The 
massing and conceptual design of new development should provide for continuity and 
harmony in architectural style with adjacent uses which have a distinctive and attractive 
visual identity or which are recognized as being of architectural or historical 
significance.” 

Planning principles of the Official Plan include building design sensitive to the 
character of surrounding uses. The Low Density Designation of the subject property in 
the Official Plan requires by policy that infill housing projects be sensitive to the height, 
scale and architectural design of buildings in the surrounding neighbourhood.  

The St. George  Grosvenor Neighbourhood is identified in the Plan as a specific 
residential neighbourhood and by policy requires that development not adversely impact  
the character of the surrounding area. 

In the surrounding area to the subject property the following notable architectural 
buildings exist as described more fully in Exhibit 21. 

a. 825 Richmond Street, built in 1906, Queen Anne Style, in the 
Heritage Resource Inventory as Priority 2. 

B 827 Richmond Street Altered Italianate Style - Commercial use. 

c. 829 Richmond Street Altered Italiante Style - Commercial use. 
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d. 831 Richmond street built circa 1906, Edwardian Style, on new 
priority list of Inventory of Heritage Resources - Commercial 
use. 

e. 835 Richmond Street, circa 1906, Edwardian Style and 
designated under the Ontario Heritage Act -  Commercial use. 

f. 887 Richmond Street, circa 1907, Queen Anne Style, Priority 3 
on the Heritage Resources Inventory  - Residential use. 

g. 893 Richmond Street, circa 1904. Edwardian influence with 
Queen Anne Style, Priority 2 on the Heritage Resource 
Inventory  - Commercial use. 

h. 895 Richmond Street circa 1888, Georgian Revival Style, 
Priority 1 on the Heritage Resource Inventory – Commercial 
use. 

i. 887 Richmond Street Picturesque Style – Residential use. 

j. 905/907 Richmond Street, circa 1990’s, Georgian Revival Style 
- Residential four-plex. 

k. 909 Richmond Street, Tudor Revival Style – Residential use. 

l. 911 Richmond Street, circa 1886, Ontario Cottage with Gothic 
influence Style, Priority 2 on inventory of Heritage Resources – 
Residential use. 

m. 915 Richmond Street - subject property, circa 1883, Side Hall 
Plan Cottage Style, Priority 3 on the Inventory of Heritage 
Resources. 

n. 205 Cheapside Street (corner with Richmond), Foursquare Style 
– Residential use. 
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o. 925 Richmond Street, altered Foursquare Style – Residential 
use. 

p. 927 Richmond Street, circa 1924 to 1939 Tudor Revival Style – 
Residential use. 

q. 929 Richmond Street, circa 1919, Edwardian Style with Tudor 
features, Priority 2 on the Heritage Resources Inventory – 
Residential use. 

r. 931 Richmond Street circa 1919, Priority 1 on the Inventory 
Resource list, Prairie Style with Frank Lloyd Influence – 
Residential use. 

s. 1029 Richmond Street Edwardian Style – Residential use. 

t. 1031 Richmond Street circa 1924 to 1939 Foursquare Style –
Residential use. 

u. 1033 Richmond Street circa 1909, Priority one on the Inventory 
of Heritage Resources, Arts and Craft Style with Tudor Influence 
Style – Residential use. 

v. 1035 Richmond Street Tudor Revival Style – Residential use. 

w. 1035 Richmond Street Modified Foursquare Style – Residential 
use. 

x. 1039 Richmond Street, Georgian Revival Style – Residential 
use. 

y. 1000 Richmond Street, Georgian Revival Style – Residential 
use. 

z. 996 Richmond Street, Picturesque Style – Residential use. 

aa. 994 Richmond Street, Foursquare Style – Residential use. 
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bb. 988 Richmond Street Queen Anne Influence Style – Residential 
use. 

cc. 986 Richmond Street Shingle Style, circa 1908, Designated 
under the Ontario Heritage Act – Residential use. 

dd. 984 Richmond Street, circa 1924, Priority 2 in the Heritage 
Resource Inventory, Eccletic with Georgian Influence Style –
Residential use. 

ee. 980 Richmond Street Foursquare Style – Residential use. 

ff. 966 Richmond Street Queen Ann Influence Style – Residential 
use. 

gg. 962 Richmond Street, circa 1924, Priority 3 in the Inventory of 
Heritage Resources, Ontario Cottage Style with Gothic Trim –
Residential use. 

hh. 960 Richmond Street, circa 1988, Priority 2 in the Inventory of 
Heritage Resources, Queen Anne Style – Residential use. 

ii. 958 Richmond Street, Edwardian Style, Residential use . 

jj. 956 Richmond Street, Queen Anne Influence Style – Residential 
use. 

kk 954 Richmond Street, Queen Anne Influence Style – Residential 
use. 

ll. 862 Richmond Street, Queen Anne Influence Style – 
Commercial use. 

mm. 860 Richmond Street, Ontario Gothic Style – Residential use. 

nn. 854 Richmond Street, Craftsman Style before addition – 
Commercial use. 
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oo. 848 Richmond Street Picturesque Style – Residential use. 

pp. 846 Richmond Street Italianate Style – Residential use. 

qq. 840 Richmond Street circa 1910, Priority 1 in the Inventory of 
Heritage Resources, Eclectic Style – Residential use. 

rr. 836 Richmond Street, circa 1910, Priority 2 in the Heritage 
Resource Inventory, Eclectic Style – Residential use. 

ss. 834 Richmond Street circa 1914, Priority 1 in the Inventory of 
Heritage Resources, Eccletic with strong Spanish revival 
influence in style – Residential use. 

tt. 220 James Street (corner with Richmond street), circa 1872, 
Priority 3 in the Inventory of Heritage Resources, Queen Anne 
Revival Style – Commercial use. 

uu. Saint Josephs Hospital at 268 Cheapside Street has the middle 
section designated under the Ontario Heritage Act. 

 

The Board finds that the modernistic Style proposed is not sufficiently 
conceptually in conformity with the style and character of many of the buildings in the 
surrounding area. This is a requirement of the Official Plan. Mr. Zelinka testified that the 
proposal with its porch and attic is appropriately designed. The Board prefers the 
evidence of Ms Monteith that more is required, having regard to the high degree of 
building design and streetscape in the surrounding area. The evidence of Kevin Langs 
supplemented this view, when he stated in cross-examination, that the design of the 
proposal was not consistent with neighbourhood design. While there may not be direct 
adverse impact in the sense of shadowing or intrusion on privacy from the proposal on 
neighbouring properties as opined by Mr. Zelinka, the more important consideration is 
impact on the character of the area. The Board notes in particular what can be 
accomplished in conceptual design in the immediate area with the structure built in the 
1990s at 905, 907 Richmond Street as a four-plex with Georgian Revival Design. While 
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there are a variety of building styles in the area, there can be greater consistency in the 
proposal’s conceptual design with area streetscape and design.  

The Board requires the Appellant to submit a revised conceptual design, in 
particular, revised elevation and cross section drawings depicting the streetscape 
proposed on the subject property, within 4 months from the date of this Interim Decision. 
Those plans will be circulated to the other Parties. Findings of this Board in this 
Decision, on parking, access and massing will apply and it is to be understood that the 
Board cannot apply the type of control set out in the Ontario Heritage Act since neither 
the subject property nor the Area have been designated under the Ontario Heritage Act.  
Nor is the Board able to regulate the type of Persons occupying (i.e. students) under the 
Planning Act. Should issues remain with conceptual design, the Hearing will resume. If 
not, the Board’s final Order will issue. Should the Appellant not submit the revised 
conceptual design plans, the Boards final Order will issue accordingly. 

 

       “N. C. Jackson” 

 
N. C. JACKSON 
MEMBER 


