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DECISION DELIVERED BY R. G. M. MAKUCH AND ORDER OF THE BOARD 

Interim Control By-law No. 0219-2003 was enacted by Mississauga City Council 
on May 28, 2003 to restrict the use of certain lands in an area of the City known as the 
Old Port Credit Village in order to allow it to undertake a heritage preservation feasibility 
study for this area. 

The appellant, Brenda McGarrell, owns the properties known municipally as 24 
and 28-1 Front Street South located in the Old Port Credit Village.  28-1 Front Street 
South is the end unit of a five-unit townhouse development approved (Official Plan and 
zoning by-law amendments) and constructed in 1998.  It is noted that this development 
was approved with the recommendation of City staff and that there were no appeals 
from these approvals to this Board.  24 Front Street South is immediately adjacent and 
to the north of 28-1 Front Street South and contains a single dwelling constructed circa 
mid 19th century according to the City’s Building Inventory dated November 28, 2003.  
Ms McGarrell purchased 24 Front Street South on or about April 2003 after 
consultations with the City's Planning Department.  Her land use-planning consultant, 
Franco Romano, had made inquiries concerning a possible re-development of 24 Front 
Street South with a new single dwelling. During those discussions, Mr. Romano had 
been left with the impression that City staff was neutral to discouraging the proposal.  
During these discussions, Ms McGarrell was advised through Mr. Romano that a full 3 
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metre strip of land would be required to be severed from 28-1 Front St. South to add to 
24 Front Street South in order to satisfy a concern by City staff that the two properties 
were in two different zones under the zoning by-law, the townhouse development being 
located in an R5 Zone and the single dwelling at 24 Front St. S. being located in an R4 
Zone.  Mr. Romano indicated that there were no issues raised at the time as to the 
heritage value of 24 Front St. S. and on that basis, Ms McGarrell proceeded with the 
purchase of 24 Front Street South in April 2003. 

Interim Control By-law 0219-2-2003 was enacted on May 28, 2003 following the 
presentation to Council of a staff report dated April 29, 2003.  This report refers to 
concerns regarding development in the Old Port Credit Village area as well as to by-law 
30-88 enacted in January 1988 identifying the Old Port Credit Village area as a potential 
Heritage Conservation District.  It also refers to the receipt of a petition by City Council 
from local residents requesting that the City initiate the Heritage Conservation District 
study.  

The Board has carefully considered all of the evidence as well as the 
submissions of counsel for the parties and finds that Interim Control By-law 0219-2003 
should be repealed for the reasons that follow. 

The issue for determination here is not whether the area known as the Old Port 
Credit Village should be designated as a Heritage Conservation District but rather 
whether it is fair and reasonable and appropriate for the City of Mississauga to enact a 
Section 38 Interim Control By-law, which in effect sterilizes the lands to which it applies. 

It is well-established that in addressing the appropriateness of an Interim Control 
By-law, the Board is guided by the principles enunciated by the court, particularly, the 
Court of Appeal decision in Equity Waste Management of Canada Corp. v. Halton Hills 
(1997), 35 O.R. (3d) 321 (Ont. C.A.).  Interim Control By-laws are a remedy to be used 
where there are legitimate planning concerns that need to be addressed immediately.  
In effect such by-laws afford  municipalities some breathing space to study the situation. 

In Carr v. Owen Sound (City) [1996] O.M.B.D. No. 1008 (OMB)] (July 18, 1996) 
the Board enunciated the following principles that it regards as useful in determining the 
appropriateness of an Interim Control By-law: 
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1) The legislation [Section 38] will be interpreted strictly; 

2) There must be a proper planning rationale behind the authorizing resolution and 
the By-law; 

3) The By-law must conform to the Official Plan; and 

4) The authorized review must be carried out fairly and expeditiously. 

 

Section 38 (1) of the Planning Act reads as follows: 

Where the council of a local municipality has, by by-law or resolution, directed that 
a review or study be undertaken in respect of land use planning policies in the 
municipality or in any defined area or areas thereof, the council of the municipality 
may pass a by-law (hereinafter referred to as an interim control by-law) to be in 
effect for a period of time specified in the by-law, which period shall not exceed one 
year from the date of the passing thereof, prohibiting the use of land, buildings or 
structures within the municipality or within the defined areas or areas thereof for, or 
except for, such purposes as are set out in the by-law. 

In this case, City Council directed staff to carry out a study to investigate the 
feasibility of establishing a Heritage Conservation District in the subject area, it has not 
directed that a study be carried out to review land use planning policies.  A strict 
interpretation of Section 38 leads the Board to the conclusion that it is not proper to use 
it in this case.  This section was not intended to be used in cases where a municipality 
wants to protect and/or promote heritage conservation.  Heritage conservation falls 
under the Ontario Heritage Act, a statute that governs alterations to buildings that are 
deemed to have heritage significance, it is not a land use planning statute.  There are 
certain mechanisms in this legislation available to municipalities who wish to protect 
heritage resources, these do not incorporate the use of Section 38 of the Planning Act 
to achieve the municipality’s goals and objectives in respect of heritage preservation. 

The Board is also not satisfied that a proper planning rationale was made out 
with respect to the need for such a by-law to be enacted.  The matter has been 
outstanding since 1988 with no sense of urgency to proceed.  There is no evidence of 
any significant development pressures being placed on this area and it is simply the 
petition by a group of residents, which started the “ball rolling” for the carrying out of the 
heritage conservation study.  There was also evidence before the Board with respect to 
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another petition by area residents who were opposed to the designation of this area as 
a Heritage Conservation District.  It is noted that the subject property at 24 Front Street 
South is not designated under the Ontario Heritage Act but has recently been listed as a 
property of heritage interest.  Again, the Act provides a mechanism for the municipality 
with which to proceed should it wish to designate it. 

It is also questionable whether the use of Section 38 to protect heritage 
resources is in conformity with the Official Plan policies, which do not contemplate it use 
for heritage review. 

Furthermore, it cannot be said in this case, that the municipality acted 
expeditiously, the matter first came to the attention of City Council as far back as 
January 1988 when it enacted By-law 30-88 identifying the Old Port Credit Village Area 
as a potential Heritage Conservation District. A public meeting with residents was 
convened by the City in September 1988, however, no further action was taken since 
that time except for the enactment of the subject interim control by-law. 

Accordingly, the appeal is allowed and Interim Control By-law 0219-2003 is 
hereby repealed. 

It is noted that counsel for the appellant reserved the right to make a claim for 
costs.  Any claim for cost shall be made in accordance with the Board’s Rules.  The 
Board will consider written submissions.  Counsel for the City shall have fifteen days 
from the date of receipt of the appellant’s materials to respond and counsel for the 
appellant shall have ten days to respond.  The Board will then make a determination on 
the basis of the written submissions received without further appearance by counsel.   

It is so Ordered. 

“R. G. M. Makuch” 
 
R. G. M. MAKUCH 
MEMBER 

 
 
 
 
 


