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John Starkey has appealed to the Ontario Municipal Board under subsection 34(19) of the 
Planning Act, R.S.O. 1990, c. P.13, as amended, against Zoning By-law 56-2005 of the City of 
Brantford, implementing rezoning application PZ006-05 pertaining to 79 & 81 Chatham S., 74 & 
78 Charlotte St., and 86, 88, 90 & 96 Nelson St. 
OMB File No. R050092 
 
Adolf Holdings Ltd. has brought a motion before the Ontario Municipal Board under subsection 
34(25) of the Planning Act, R.S.O. 1990, c. P.13, as amended, to dismiss the appeal without 
holding a full hearing  
OMB File No. R050092 
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DECISION DELIVERED BY R. ROSSI AND ORDER OF THE BOARD 
 

John Starkey has appealed to the Ontario Municipal Board under subsection 
34(19) of the Planning Act, R.S.O. 1990, c. P.13, as amended, against Zoning By-law 
56-2005 of the City of Brantford implementing rezoning application PZ006-05 pertaining 
to 79 & 81 Chatham S., 74 & 78 Charlotte St. and 86, 88, 90 & 96 Nelson St.  This 
matter is a motion by Adolf Holdings Ltd. to dismiss Mr. Starkey’s appeal without 
holding a full hearing under subsection 34(25) of the Planning Act, R.S.O. 1990, c. P.13, 
as amended. 

J.A. Hitchon represented Adolf Holdings Ltd.  The Appellant, John Starkey, 
represented himself.  Mr. Starkey is a Brantford City Councillor who is currently serving 
a sixth term in municipal politics.  While he considers himself to be a ‘confessed layman’ 
in planning issues, Mr. Starkey is the Vice-Chair of Brantford’s community development 
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sector and he is currently chairing a review of the City’s five-year-plan and 
transportation master plan update study.  Mr. Starkey advised the Board that he has 
filed his appeal in good faith with no intention of delaying the proceedings, and he 
submitted that there are land use planning grounds on which to allow his appeal. 

Mr. Hitchon advised the Board that his client takes the form of a holding company 
for a firm of 25 chartered accountants and 40 support staff and students.  Their property 
comprises eight (8) separate parcels of land assembled on this city block.  The 
company seeks to tear down the existing buildings and erect a new, 3-storey building 
that expands and develops new office space to house everyone under one roof.  The 
proposed building will be 2,882m2.   

Mr. Hitchon referred the Board to the affidavit of Wendy Nott, a professional land 
use planner to give background and subsequent opinion on the proposed development 
(Exhibit 3, Tab 2).  Ms Nott’s affidavit was referred to extensively in the course of the 
proceedings and the Board provides excerpts of this document that relate to its specific 
findings in this decision.  Zoning By-law 56-2005 was enacted by the City of Brantford 
on 11 April 2005 in order to permit the redevelopment of the Subject Lands for an office 
building that would demolish the existing buildings and structures to accommodate the 
re-located offices of Adolf Holdings Ltd. and other professional offices. 

The Subject Lands are designated “Mixed Commercial Residential Area” in the 
Official Plan which permits business and professional offices (Exhibit 3, Tab 2, Ex.C) 
and the Planner’s affidavit states that the proposal conforms to the Official Plan in 
respect of the permitted uses. 

The Subject Lands were previously zoned within By-law 160-90 as “Mixed 
Commercial Residential (C3) Zone” and “Temporary Use – Mixed Commercial 
Residential (T-C3) Zone”.  The C3 Zone authorizes ‘general offices’ as permitted uses 
and the Planner’s affidavit states that the proposal complies with the Zoning By-law in 
respect of the permitted uses. 

The Board has considered the arguments of the Appellant and the arguments of 
Counsel Hitchon who represents Adolf Holdings Ltd.  as well as all of the motion 
materials, affidavits and exhibits as presented during the hearing. 
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The primary issue before the Board is whether the appeal discloses any apparent 
land use planning ground upon which the Board could allow any or part of the appeal. 

Section 34(25) of the Planning Act provides as follows: 

Despite the Statutory Powers Procedure Act and subsections (11) and (24), the 
Municipal Board may dismiss all or part of an appeal without holding a hearing, on 
its own motion or on the motion of any party, if, 
it is of the opinion that, 
 
 (i) the reasons set out in the notice of appeal do not disclose 

any apparent land use planning ground upon which the 
Board could allow all or part of the appeal, 
 

 (ii) the appeal is not made in good faith or is frivolous or 
vexatious, or 
 

 (iii) the appeal is made only for the purpose of delay. 

This provision under the Planning Act and its interpretation is more fully explored 
in the Ontario Municipal Board’s case of Toronto (City) v East Beach Community 
Association [1996] O.M.B.D. No. 1890, B.W. McLoughlin and S.W. Lee.  As with that 
case, the case at hand requires the Appellant to demonstrate not only that there is a 
land use planning ground, but that there is one upon which an appeal can be allowed.  
As stated in that case:   

What these particular provisions allow the Board to do is seek out whether there is 
authenticity in the reasons stated, whether they are issues that should effect a 
decision in a hearing and whether the issues are worthy of adjudicative process 
(Para. 9). 

The Board has considered the reasons submitted by Mr. Starkey to determine the 
authenticity of his alleged planning reasons; whether such issues could effect a decision 
in a hearing; and whether the issues are worthy of the adjudicative process.  It is on this 
standard that the Board has determined Mr. Starkey’s appeal. 

Mr. Starkey said the proposed development is an assault on the cultural 
resources of the community as it is adjacent to one of 2 cultural resource districts.  He 
said the existing buildings are of interest to the Brantford Heritage Committee, but 
Planner Nott’s affidavit advises that the Subject Lands are neither listed nor designated 
as significant heritage resources and as such, are not constrained by the provisions of 
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the Ontario Heritage Act.  Mr. Starkey led the Board through his preferred definition of 
the word ‘generally’ when referring to the proposed parking arrangements on the 
Subject Lands.  Mr. Starkey’s greatest concern was with the City’s process of review 
and subsequent approval of the application.  The Appellant said he did not contest the 
appropriateness of the land use, but the proposed development did not have the full 
support of City planning staff.  He also suggested that there should be a full hearing to 
determine whether the eight (8) properties should be demolished to make way for the 
new building as development must be sensitive and compatible with neighbouring uses.  
He submitted that allowing such development is an ‘anomaly’ worthy of a full hearing 
process.  He said it is at odds with the Official Plan which seeks to ‘strengthen core 
residential uses.’  He advised that no debate was allowed at the planning committee 
meeting, but that the ‘will of the majority pushed [the application] through’. Mr. Starkey 
said there are planning issues that City staff could not support but these were not 
discussed at the meeting.  Mr. Starkey himself did not articulate these alleged planning 
issues.  He concluded that the Municipality had breached its own Code and therefore a 
full hearing is required. 

Mr. Hitchon replied that Mr. Starkey’s reasons as set out in his appeal do not 
disclose any land use planning grounds, and he reminded the Board that the Appellant 
had not made any submissions either orally or in writing to the City Planning Committee 
and on that basis alone, had said the Board had reason to dismiss the appeal.  Mr. 
Hitchon also referred the Board to Ms Nott’s affidavit which opined that a community 
improvement plan like the one Mr. Starkey referred to does not prohibit development or 
redevelopment of a site for uses permitted by the Official Plan and/or Zoning By-law; 
nor does it regulate land uses. 

The Board notes that while Mr. Hitchon provided a planner’s affidavit to support 
his substantial arguments in support of the motion to dismiss this appeal, Mr. Starkey 
provided no such expert planning evidence to support his appeal.  The Board 
appreciated Mr. Starkey’s attempts to demonstrate planning grounds on which his 
appeal was based, but the Board notes that no professional opinion evidence was 
proffered or advanced to support his position.  In point of fact, the only professional 
opinion evidence before the Board was that advanced by Adolf Holdings Ltd. in the form 
of the affidavit of Planner Nott.  The Board places significant weight on the highly 
comprehensive, technical and detailed comments of the Planner in the case at hand to 
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the more general comments and reasons of Mr. Starkey, rooted in his more tangible 
concerns over the municipal approval process than in substantive arguments of any 
planning merit.  His reasons are unsupported by expert opinion evidence.  In this 
regard, the Board agrees with the professional opinion of Wendy Nott (as evidenced in 
her affidavit) and Counsel Hitchon’s persuasive submission that the Appellant does not 
disclose any apparent land use planning ground in his appeal upon which the Board 
could allow the appeal in whole or in part. 

The Board finds, therefore, that the issues stated for the appeal of John Starkey 
are not genuine, legitimate or authentic planning reasons and unworthy of the 
adjudicative process.  The Board determines that the reasons set out in the Notice of 
Appeal and in the subsequent affidavit material of the Appellant do not disclose any 
land use planning ground on which the appeal could be allowed in whole or in part. 

The Board allows the motion and the appeal is dismissed. 

So orders the Board. 

 

       “R. Rossi” 

R. ROSSI  
MEMBER 

 


