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DECISION DELIVERED BY S.J. STEFANKO AND ORDER OF THE BOARD 
 
Background 

Jeff Jacques and Florence Vint (“Applicants”) are the owners of 230 Davey Street 
in the historic Old Town District of Niagara-on-the-Lake (“Town”).  They reside at this 
property and also use it as a three-room Bed and Breakfast establishment.  It is 
designated under Part V of the Ontario Heritage Act and is commonly known in the area 
as the Baikie-Bersook House (“Davey House”).  After they acquired the subject property 
in September 2002 they completed significant renovations, at substantial cost, which 
had the effect of transforming an old dilapidated structure into what is considered, by 
Pamela Minns, an experienced heritage enthusiast from the area, as a “showcase in the 
town.”   

The Applicants are proposing a zoning By-law Amendment from one Family 
Residential (R1) Zone to a Site Specific-One Family Residential (R1) zone to permit a 
four room Country Inn which is one room more than what is currently allowed.   This 
fourth room would be located in the basement area of the addition, which was part of 
the renovations completed in 2003.  Up until now this area has been used as living 
quarters for family members and guests of the Applicants. 



 - 2 - PL061215 
 

The issue of a fourth room was most recently dealt with by Town Council in 
August of 2006.  By a vote of 5-4 the fourth room proposal was defeated.  The proposed 
by-law  (“Davey House By-law”) which is before me in this hearing is the by-law, which 
was marked as Exhibit 17 in the Hearing.  For ease of reference the Davey House By-
law is attached to these reasons. 

Issue 

The Official Plan for the Town contemplates a situation where, as in this case, an 
extra bedroom can be added to an existing three-bedroom Bed and Breakfast facility to 
create what the Official Plan refers to as a Country Inn.  However, before this change 
can occur, six prescribed criteria in section 6 of the Official Plan must be complied with.  
These criteria are as follows: 

(i) That there is sufficient lot area to comfortably accommodate the 
increase in the number of rooms, the required number of parking spaces 
and private amenity space.  Generally this applies to large lots which 
exceed the minimum lot area requirement of the zoning by-law and are 
sufficiently distanced from their neighbours so that the increase in the 
number of rooms has no significant impact. 
 

(ii) Off-street parking is to be provided at the rate of one parking space per 
rented room plus two spaces for the dwelling unit. Stacked parking is 
prohibited. 
 

(iii) The increase in the number of rooms being requested should not be the 
result of new home construction or a building addition (for additional 
rooms) after January 1, 1998. 
 

(iv) Preference will be given to applications for a greater number of rooms 
where the building is of historic or architectural significance and has 
been designated or is proposed to be designated under the Ontario 
Heritage Act.   Provided that the increase in the number of rooms will 
not result in a significant building addition or alteration. 
 

(v) All applications for an increase in the maximum number of permitted 
rooms shall be accompanied by a site plan showing: the location, suface 
treatment, drainage and driveway access of all parking areas; the 
location of all buildings and structures; and, all existing and proposed 
landscaping. 
 

(vi) All applications for an increase in the maximum number of permitted 
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rooms should front on a public road. 

The Town acknowledges that the Applicants meet criteria (ii) (v) and (vi), but no 
others.  The issue therefore is whether the proposal satisfies criteria (i), (iii) and (iv). 

In the course of these reasons I will deal with each criterion in dispute separately 
and I will refer to criterion (i) as “Lot Area”, criterion (iii) as “Building Addition” and 
criterion (iv) as “Preference for Heritage Designation.” 

Analysis 

Lot Area 

Ms Miens testified that in her view the site cannot comfortably accommodate the 
increase of one room.  I do not agree for a number of reasons.  Firstly, the lot’s area is 
approximately 4,500 square feet greater than what this criterion requires; secondly, the 
amenity space available is eight times what is required; thirdly, all required parking is 
already in place on the site; and fourthly, as the photos contained in Exhibit 3 clearly 
show, there is an abundance of mature landscaping on the property to appropriately 
distance the building from neighbours. 

Building Addition 

There was a great deal of testimony and argument regarding this requirement.  
The Town’s position, simply put, was that because the owners built an addition in 2002 
and the proposed room is in this addition, the Applicants do not comply with  criterion 
(iii).  Again, I do not accept the Town’s interpretation for a number of reasons.  Firstly, 
Ms Miens confirmed that the addition contemplated in subparagraph (iii) was for 
additional guest rooms.  When the Applicants completed their 2002 renovations, no 
guest rooms were part of their renovations.  Secondly, I agree with Mr. Hynde that the 
use of the word “should” in this criterion is suggestive and not mandatory.  This 
interpretation is confirmed by the Supreme Court of Canada decision R.v.S. (S.S.), 
[1990] [ S.C.J.] No. 6.  At paragraph 28, Dickson C.J. stated: 

 I agree with Robins J.A. that the use of the term “should” in s.3 
(i)(d) does not provide evidence of a mandatory duty.  While I 
agree that s.3(d) dictates that a liberal interpretation be given to 
the legislation, in my opinion that does not require the 
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abandonment of the principles of statutory interpretation nor does 
it preclude resort to the ordinary meaning of words in interpreting a 
statute.  In the context of s.3 (i)(d) I find that the word should 
denotes simply a “desire or request” (to use Robins J.A.’s 
definition) and not a legal obligation. 

Thirdly, in my view, paragraph 14 of the Licensing By-law allows for an increase 
in the number of guest rooms when an addition has been occupied as a residence for 
four years, as is the situation, in this case. 

Preference for Heritage Designation 

Davey House is designated under Part 5 of the Ontario Heritage Act and the 
owners propose to have the interior designated under Part IV.  Moreover, the additional 
guest room proposed does not result in any addition being constructed.  Clearly, then, 
the proposal fits within all requirements of this criterion. 

Before concluding my remarks under the Analysis heading of this decision, some 
brief comments are in order regarding the Heritage testimony given in this hearing.  

Gracia Janes, President of the Niagara-on-the-Lake Conservancy and Leah 
Wallace the Heritage Planner for the Town both spoke in opposition to the proposal.   
Essentially, they were of the view that the additional guest room would change the 
Heritage character of the home in question and therefore should not be allowed.  I was 
not persuaded by their testimony.  The following factors clearly outweigh the evidence 
which they presented: 

(a) A Heritage Impact Assessment was obtained by the Applicants from 
Nina Chapple, a woman who has extensive experience as an 
Architectural Historian and is qualified to assess the impact of 
proposed development on heritage properties.  Her assessment 
concluded that even if the proposed fourth room was in the small 
cottage at the rear of the lot, such a proposal would “have a relatively 
minor impact, if any, from the street and there won’t diminish the 
historic identity of the Davey House”.  Such a conclusion is only 
reinforced when the proposed fourth room is planned for the home 
itself.  
 

(b) Pamela Minns an individual who has had significant experience in 
Heritage matters, testified in favour of the proposal and spoke of the 
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Applicants in glowing terms.  In her view, the Applicants have 
established “a proven track record in relation to Heritage stewardship” 
 

(c) A number of other Bed and Breakfast owners from the Town came 
forward and spoke in favour of the proposal and confirmed that there is 
indeed a shortage of rooms in the Town. 
 

(d) In view of the current and proposed Heritage designation of the Davey 
House and the improvements which have been made by the 
Applicants over the part five years, including the strikingly attractive 
grounds, it is, in my opinion, unrealistic to conclude that the Davey 
House will lose its Heritage character with the addition of a fourth 
room.   

Disposition 

Based on all of the foregoing, the appeal by the Applicants is allowed and the 
Davey House By-law is hereby enacted and approved. 

It is so Ordered. 
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MEMBER 
 
 


