
 
Ontario Municipal Board 

Commission des affaires municipales de l’Ontario 

ISSUE DATE: 

June 20, 2006 
DECISION/ORDER NO: 

1753 
 PL050446 

 
 

 
 

 
Susan Honchar has appealed to the Ontario Municipal Board under subsection 34(19) of the 
Planning Act, R.S.O. 1990, c. P.13, as amended, against Zoning By-law 2005-18 of the 
Municipality of Marmora and Lake  
OMB File No. R050094  
 
Donna Hoard et al have appealed to the Ontario Municipal Board under subsection 53(19) of 
the Planning Act, R.S.O. 1990, c. P.13, as amended, from nine decisions of the Hastings 
County Planning Advisory and Land Division Committee which granted nine applications by 
3065620 Nova Scotia Company numbered B25/05, B26/05, B27/05, B28/05, B29/05, B30/05, 
B31/05, B32/05 and B33/05 for consent to convey part of the lands composed of Part Lot 21, 
Concession 1, Part Lots 21, 22 & 23, Concession 2, Part Lot 20, Concession 3, in the 
Municipality of Marmora and Lake  
OMB File Nos. C050126, C050127, C050128, C050129, C050130, C050131, C050132, 
C050133 and C050134  
 
A P P E A R A N C E S :  
 

Parties Counsel
 
306520 Nova Scotia Company  

 
William W. Walker  

 
Donna Hoard  

 

 
Susan Honchar  

 

 
DECISION DELIVERED BY M.C. DENHEZ   

This hearing – the most recent of several for this location – addressed many 
issues, including the validity of County of Hastings Guidelines used instead of 
Environmental Impact Statements, and the interplay of municipal and environmental 
controls. 

306520 Nova Scotia Company (applicant) wanted to convert its 5 waterfront lots 
into 14 lots, in the Municipality of Marmora and Lake (Municipality), in the County of 
Hastings (County).  To do so, the applicant applied to the County's Land Division 
Committee (Committee) for a series of 9 severances.  

The Committee agreed, based on County Guidelines – but not based on an 
Environmental Impact Statement (EIS). The Committee imposed Conditions, including 
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rezoning by the Municipality.  The latter agreed to the rezoning (Zoning By-law No. 
2005-18), but neighbouring cottagers did not, and appealed both (a) the severances 
and (b) the rezoning to the Board.   

The cottagers and their planner attacked the proposal on many fronts. Some 
were procedural (e.g., that it should have been preceded by an EIS, that the application 
should have involved a subdivision, that the severances were improper, and that the 
notice was improper). Some grounds were ecological (e.g., that knowledge of impacts 
was insufficient, notably around a water body called “The Narrows”; and that there 
would be noise pollution). Some grounds were practical (e.g. that topography made lots 
inappropriate for construction, and that there would be traffic concerns). There was also 
a dispute over the rezoning, notably as it applied to the parking/docking area. 

For its part, the applicant also used the opportunity to ask the Board to modify 
some of the Conditions imposed by the Committee. The applicant also proposed further 
“housekeeping” amendments to the Zoning By-law. Neither the Township nor the 
County were formally represented at the hearing. 

The Board has carefully considered all the evidence, as well as the submissions 
of both sides.  They raised a multiplicity of important issues – some of which have 
implications far beyond this lake – and spoke about them with eloquence and expertise.  

Overall, the Board finds for the applicant: the severance application is generally 
appropriate, as are the rezoning and its “housekeeping” amendments. Most of the 
procedural objections are dismissed, but there is one component of the application that 
is flawed; so instead of approving 14 lots, the Board approves 13 (although the 14th may 
be created later). The practical objections are generally dismissed. The Board does not 
find, however, that the ecological evidence is yet sufficient to confirm certain practical 
features – nor is that surprising, since some of the relevant environmental agencies 
have not fully reviewed the matter yet; so the Board will withhold its Order until those 
agencies can confirm the relevant points. Specifically, the Board finds that  

A. The County was entitled, by its OP, to use the Guidelines 
instead of an EIS. 
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B. The applicant was not obliged to proceed via subdivision 
instead of severances.  

C. However, one of the severances (the one which attempts 
a four-way split for proposed lots #4, #5, #6 and #7) is 
improper, and would need to be restructured to comply 
with the OP’s “two-plus-two test”. 

D. Other procedural objections to the application are not 
upheld. 

E. Navigation through “the Narrows” part of the lake does 
raise planning issues, which cannot be resolved until the 
proper environmental authorities have ruled on the matter; 
the Board’s Order is withheld accordingly. 

F. The Board does not find that road traffic is a significant 
issue. 

G. The Board finds consensus on the noise pollution issue, 
and so withholds its Order also to allow for agreement on 
a covenant or similar legal instrument to control noise and 
noisy vehicles; see (I) below. 

H. The County’s Condition #5, relating to archaeological 
assessment, is modified to focus on lands subject to 
disturbance, prior to development, and incorporated in a 
“Holding” (‘h’) provision in the Zoning By-law. The Order 
approving same is withheld, however, pending 
confirmation of approval from the Ministry of Culture. 

I. The Board introduces further Conditions, namely that the 
Agreement to be registered on title (and binding on 
transferees) should also include  
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 i) Its own limitation on future severances and 
subdivisions (subject to the exception at C above), 
and 

 ii) A limitation on personal watercraft (PWCs) and other 
sources of noise. 

J. The Board finds nothing improper in the zoning of the 
parking/docking area. 

K. The applicant proposed amendments to the rezoning By-
law (No. 2005-18); the Board endorses those 
amendments, and as amended, the By-law is approved. 

L. The Board’s Order is being withheld until 

i) The relevant environmental agencies have issued 
their approvals;  

ii) The Ministry of Culture has approved the 
archaeological workplan referred to at (H) above; and 

 

iii) The parties have agreed on the two addenda to the 
Agreement referred to at  (I) above. 

The details and reasons are set forth below. 

THE SITE 

Tangamong Lake (known to locals historically as Tongamong Lake) including 
Trouting Bay (known to locals as Troutling Bay, or sometimes Trout Lake) are in 
forested Canadian Shield country in the Municipality of Marmora and Lake 
(Municipality), in the County of Hastings (County).  Tongamong Lake, 2.6 kilometres 
long, is classified ecologically as a warm water lake, with some good fish habitat along 
the shoreline. However, a Lake Capacity Study (1994) estimated that up to 150 lots 
could conceivably be created around it.   
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It is part of the Crowe River system, a navigation/portage route since time 
immemorial; the Board was shown striking vestiges of the area's archaeology, and the 
County included archaeological research among its Conditions for the severances.  The 
area also has interesting topography, with steep slopes around the lake, and "the 
Narrows" separating Tongamong Lake from Troutling Bay.  Donna Hoard and Susan 
Honchar own cottages on Troutling Bay, and were the appellants (cottagers). 

It is in other uninhabited areas that the applicant proposes its extra lots. They 
would remain large: the applicant has 1100 acres, in five existing lots; and its proposed 
new lots, to number fourteen, would range from 6 acres to over 200 acres, many times 
the minimum lot size under the relevant Zoning By-law.   

The applicant’s land holdings are not contiguous: they are in four different 
locations, separated from each other by water and/or over a kilometer’s distance: 

- On the northwest side of Tongamong Lake and on 
Troutling Bay, the applicant has two adjacent existing lots, 
which it wants to convert to seven. 

- At the northeast corner of the Lake, separated from the 
first group by the Crowe River, is another lot which would 
remain unchanged. 

- At the easternmost end of the Lake, separated from the 
others by the lake and/or about a kilometre of Crown land, 
are two more existing lots, separated from each other by 
Whetstone Falls.  Each of these two eastern lots would be 
split in three. 

Tongamong Lake is some 50 kilometres northwest of Marmora, near the County 
boundary, with no hydroelectricity, municipal servicing, garbage collection etc.; and the 
area has no direct physical connection with the rest of the Municipality or County. The 
drive north from Highway 7 is via side roads of neighbouring Peterborough County, in 
the Township of Havelock-Belmont-Methuen, then along Tangamong Lake Road, a ten-
kilometre “limited maintenance” single-lane dirt road which crosses back into the County 
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of Hastings, then dead-ends at the lake. The Council of Havelock-Belmont-Methuen 
wrote to the County of Hastings expressing concern about (a) extra traffic and (b) the 
necessity to advise buyers of the physical limitations on that road access. 

The applicant proposed a driveway from Tangamong Lake Road to a boat launch  
area (on Troutling Bay) of over 5 hectares, with parking and a floating dock for fourteen 
boats, from which the buyers of its lots would reach their properties.  The area near the 
boat launch was the subject of a previous Board hearing (2005 O.M.B.D. 3102) which, 
among other things, narrowed the right-of-way. From the dock, the owners on 
Tongamong Lake would then have to direct their boats through the Narrows. 

The applicant’s biologist, Mr. Nielsen, had waded across the Narrows in less than 
a metre of water, and in late summer, “water levels can be quite a bit shallower” – 
requiring “careful boating”. His preference was for “a flat-bottomed boat” (the applicant’s 
planner, Ms Ferguson Aulthouse, suggested “small barges or pontoon boats” to move 
construction equipment). "It's appropriate", said the biologist, "that future owners 
understand that access could be difficult and that they may have to portage".  Although 
there was mention of possible dredging, the applicant’s biologist said that relevant 
government agencies would “discourage” it for environmental reasons; the biologist 
called it “undesirable”.  Minutes of the County’s Land Division Committee nonetheless 
record that the County planner, Mr. Walsh, had told the Committee that “the Narrows 
area has been reviewed by the Department of Oceans and Fisheries and some 
improvements may be made to this area”, but the Board heard nothing to corroborate 
that speculation. There was also mention during testimony of a possible winter road, but 
any route across the ice would again have to contend with the Narrows, which 
according to one witness, do not necessarily ice over. 

When the original township survey lines were drawn over a century ago, several 
of these lots appeared already split; but they appear to have been later reconsolidated. 
Some of the applicant’s proposed lot boundary lines returned to these historical 
antecedents. Other proposed lines were new; but in the latter category – and after 
consideration by the County but before the Board hearing – some were adjusted again, 
e.g. to better accommodate prospective dock locations.  
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As mentioned, the County approved the applications, subject to Conditions. One 
was about archaeological assessments; this, the Board was told, was not imposed by 
the Ministry of Culture, but by County policy. The applicant agreed that archaeological 
assessment would be appropriate for lands to be disturbed – but was concerned that (a) 
assessment might have to extend to hundreds of hectares of lands that were not in the 
path of disturbance, and (b) assessment would have to be conducted not prior to 
development, but earlier (prior to transfer of title). The appellant asked the Board to 
approve instead a modification to the Zoning By-law to impose a Holding (“h”) zone on 
the lots, removable upon completion of archaeological assessment of a smaller area, 
timed to precede development instead of sale. 

Another Condition was that land for the lots be rezoned by the Municipality.  This 
was done, and specifies that the minimum area permissible for the lots is their area 
under the proposal – meaning that lots could not be further severed or subdivided. 

The County also called for another rezoning, i.e. for the parking/docking area to 
be zoned "Recreation & Conservation - Exception" – but that zoning category no longer 
existed in the Zoning By-law. The By-law was “updated”, and the Board was asked to 
approve further updates. 

Still another Condition was that the applicant sign a Development Agreement, 
registered on title, binding on transferees.  Among other things, it would advise 
prospective purchasers that the municipal road had only limited maintenance. Most 
importantly, the Agreement provided for a site plan process for the new lots. 

CRITERIA 

The   applicable   criteria   for   approving consents for severances are outlined in 
separate sections of the Planning Act.  The relevant provision for consents, Section 
53(12), refers to the criteria in Section 51(24): 

...Regard shall be had, among other matters, to the health, safety, 
convenience and welfare of the present and future inhabitants of the 
municipality and to, 

(a) The effect of development... on matters of provincial interest...; 
(b) Whether the (proposal) is premature or in the public interest; 
(c) Whether the plan conforms to the Official Plan...; 
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(d) The suitability of the land for the purposes...; 

(e) (Highways) 
(f) The dimensions and shapes of the proposed lots; 
(g) The restrictions or proposed restrictions, if any, on the land 

proposed to be subdivided or the buildings and structures 
proposed to be erected on it and the restrictions, if any, on the 
adjoining land…. 

(h)-(l) (Natural resources, floods, services, schools, land dedications, 
energy) 

The cottagers raised several objections to the proposal, particularly concerning 
conformity with the OP, and “suitability”. The Board categorizes those objections as (a) 
procedural, (b) ecological, (c) practical and (d) legal. These will be outlined in turn. 

PROCEDURAL OBJECTIONS 

 The County’s Official Plan (OP) came into force in 2002. The cottagers contend 
that the proposal and its approval fail to comply with the OP in that  

(a) The approval was not preceded by an obligatory Environmental Impact 
Statement (EIS), and 

(b) the application should have been via a subdivision, not multiple 
consents for severances. 

Additionally, the cottagers argued that 

(c) The proper public notice had not been given, and 

(d) The later modifications to lot boundaries, to accommodate docks, were 
not “minor”, and should be re-submitted for public notice and circulation. 

These arguments will be considered in turn. 

(a) The EIS 

The OP is specific: all shoreline, within 30 metres of a warm water lake like 
Tongamong, is designated “Environmentally Sensitive”; and development along that 
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shoreline, including new docks and boathouses, must generally be preceded by an 
Environmental Impact Statement prepared in accordance with OP Section 3.2.8: 

3.2.6(a)(i) A Council may allow development on "Environmentally 
Sensitive" lands in accordance with the underlying land 
use designation when an Environmental Impact 
Statement prepared in accordance with Section 3.2.8 
indicates that no adverse impacts on the natural features 
or the ecological functions shall result. ... The following 
lands have been identified as Environmentally 
Sensitive… 

 19. All lands within 30 metres of the high water mark of 
warm water streams and lakes... 

3.2.6(a)(iii) No development is permitted within an area identified as 
Environmentally Sensitive unless a Council approves the 
Environmental Impact Statement prepared in 
accordance with Section 3.2.8…. 

This precondition for an EIS also extends to development or site alterations 
adjacent to an Environmentally Sensitive Area: 

3.2.8 In considering any development or site alterations 
adjacent to an... Environmentally Sensitive Area..., 
County Council shall require that an Environmental 
Impact Statement (EIS) shall be prepared by a qualified 
professional and approved by Council prior to 
consideration of the application.   

The Board was not advised of the OP’s definition of the “development” or “site 
alteration” targeted for an EIS.  New cottages would not be located within the 30 metre 
Environmentally Sensitive Area along the shore, because the Committee approval 
specified “no building, structure or septic tank installation... within 30 metres of 
Tangamong Lake”. However, such development might occur "adjacent" to that Area; 
and dock construction would surely occur within it.  No one disputed that dock 
construction could be interpreted as “development” or “site alteration” which could be 
the subject of an EIS. 

There was no suggestion that anything labelled an EIS had actually been done. 
The reason for not doing so, said the County’s planner who testified for the applicant, 
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was twofold: (a) as an “established practice”, the County did not call for an EIS on 
“small” projects, but instead used a document called Water Quality Impact Assessment 
Guidelines for Small Development Proposals; and (b) “the Guidelines exceed the 
minimum content specified for an EIS". This practice for “small” projects required the 
applicant to sign a "water quality impact assessment agreement", making compliance 
with the Guidelines a precondition to site plan approval and a building permit.   

These Guidelines are adopted and used under the apparent authority of the OP:  

7.1.4 In recognizing that development takes place at various 
intensities and scales, County Council is encouraged to 
develop and adopt technical guidelines.  Such guidelines 
would describe the level and type of detail that would be 
required in approving a submitted impact assessment 
report and would provide the public with clarity and 
direction on impact assessments required for fisheries, 
wetlands and habitats... 

In this case, the County classified the applicant’s proposal as “small”, so instead 
of calling for an EIS, it called for a "water quality impact assessment agreement" in 
anticipation of a site plan.  The cottagers’ planner, Mr. Johnston, attacked this approach 
as non-compliant with the OP, and called into question the validity of the Guidelines 
themselves as an alternative to an EIS. The Board was not advised of any previous 
instance of this question being before the Board. This question could potentially affect 
almost every new dock installation in the second-largest county in Ontario. 

Mr. Johnston, on behalf of the cottagers, attacked the County’s approach on two 
grounds: 

- That the proposal was not “small”, and hence was ineligible for the 
Guidelines anyway; and 

- Even if the project were eligible for the Guidelines, the Guidelines are 
not a valid substitute, under the OP, for an EIS. 

First, could the applicant’s project be considered “small”, and hence even eligible 
for the Guidelines? The cottagers’ planner submitted that nothing measuring 1100 acres 
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should be labelled “small”; the County’s planner replied that it could, if the change in 
density were miniscule. The Board agrees with the latter view: the OP refers to 
“intensity and scale” of the project; so whether something is large or small, from an OP 
perspective, appears largely measured by its physical impact, notably on the County 
(services, land use etc.) or on neighbours. The Board finds nothing unreasonable in the 
County treating a project as “small” when the physical impact on density and municipal 
services is at this low “intensity”. 

One now turns to the validity of the Guidelines as an alternative to an EIS: by 
using the Guidelines instead of an EIS, is the County’s decision procedurally flawed? 
The Board finds that the answer is no, because the wording of the OP is significant: 

- Section 3.2.8 says that an EIS “may consist of” certain information; 

- Section 7.1.4 then allows Council to use Guidelines to “describe the 
level and type of detail that would be required in approving a submitted 
impact assessment report”.   

The word “may” in 3.2.8 denotes a clear intent to provide flexibility, while Section 
7.1.4 not only authorizes but “encourages” Council to use Guidelines – specifically in 
light of the “various intensities and scales” of potential development. If the OP had 
intended an EIS in the County of Hastings to be one-size-fits-all, Section 3.2.8 would 
not have used the word “may”, and Section 7.1.4 would not be present at all. The Board 
therefore finds that the two sections, read together, are consistent with an intent, in the 
OP, to assure that environmental information is assembled, but using a methodology 
which is proportional to the “various intensities and scales” of proposals.  

The OP sets forth conditions. Section 7.1.4 specifies that Guidelines are about 
“the level and type of detail” of such a study: they are not about changing the subject-
matter of the information, the personnel responsible, or the timing of presentation. OP 
Section 3.2.8 specifies: 

Content: Identification of planning details, existing vegetation, 
topography, drainage, soils, fish and wildlife habitat, 
environmental quality, effects on the Environmentally Sensitive 



 - 12 - PL050446 
 

Area, mitigation and alternatives.  Although there is some 
flexibility, the contents cannot be so deficient as to contradict 
the intent of the OP. 

Personnel: Information shall be “prepared by a qualified professional”. 

Timing: Information must be “approved by Council prior to consideration 
of the application”.   

That last wording is not ideal: some might think it suggests that Councils approve 
matters before thinking about them – which was surely not the intent. The more likely 
OP intent was for applications to be considered in two steps, i.e. first the data, then the 
application itself.  

The Board finds that the above is what the County's Guidelines do:   

- In a first step, they provide an overall County sign-off on land use, 

- but then subject the property to a second step, namely a site plan, which 
is not finalized until necessary approvals are obtained from the Crowe 
River Conservation Authority, the Ministry of the Environment, the 
Ministry of Natural Resources, and the federal Department of Fisheries 
and Oceans. 

Some approvals come before the County has decided on the land-use merits of 
the proposal – but some may come after.  It is unnecessary for the OP to specify the 
order in which various governments receive the necessary information, as long as it has 
been considered in time to inform the site plan approval process.  These agencies 
essentially retain a veto on the application’s environmental aspects; but that is at the 
applicant’s risk, until the matter finally returns for site plan approval and the issue of 
building permits. That scenario, furthermore, is consistent with OP Section 2.4.2, which 
specifies that "environmental impact statements are prepared before the development 
of land adjacent to or within identified natural heritage features and areas". The Board 
finds nothing inconsistent in the Guidelines approach for projects at this “intensity”. 
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In short, the Board finds that the County was entitled to treat the proposal as 
eligible for its Guidelines, and that under the OP, this treatment was a valid alternative 
to an EIS. 

(b) Severance vs. Subdivision 

The Board now turns to the next procedural objection, i.e. that this project should 
have been submitted as a subdivision instead of a series of consents for severances. 
The OP states a preference for subdivisions over severances in areas within 300 
metres of the waterfront: 

3.3.1(d) ... The Waterfront area is defined as those lands 
extending inland 300 metres from the high water mark of 
lakes....  

Residential development shall be encouraged to 
proceed in Waterfront areas according to a plan of 
subdivision.   

3.3.5(b)(vi) 

In considering such proposals, a Council shall require an 
overall study of the site that examines the physical 
conditions, access to the site, impact on the water 
quality of the abutting waterbody, the suitability of the 
shoreline for active recreation, natural preservation, 
commercial docking and other types of uses.  Applicants 
may be required to commission independent 
professional studies of impacts on matters such as 
wetlands, fish and wildlife habitat, water quality, boating 
and other natural and cultural heritage features. 

6.3.3(a) Consents shall only be granted when it is clearly not 
necessary in the public interest that a plan of subdivision 
be registered. In order to avoid creating a subdivision by 
the consent process, the Approval Authority should take 
care not to allow a landholding or a general area to be 
fragmented over time. 

These general provisions will be reviewed later. However, even where 
severances are appropriate, they are subject to a numerical limit, in two steps:  

Step 1: a single “land holding” can be split in three (a retained lot and two 
new severed lots); 
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Step 2: Each of the two newly-severed lots can later be split in two – but 
only after both new lots have had dwellings erected on them. 

In short, one “land holding” can spawn two new lots, then (after construction) 
another two. This “two-plus-two test” is specified in the OP as follows: 

6.3.1(b) Subject to the detailed consent policies for each land 
use designation outlined in section 6.3.3 (including 
waterfront residential development) and all other 
relevant policies of this Plan, a maximum of two lots 
from the original land holding may be created by 
consent(s.).  When the original two lots are fully 
developed with a habitable structure, a further two lots 
may be considered by the approval authority (a total of 
four plus the retained parcel).  Development proposals 
for the creation of more than four new lots may be made 
by plan of subdivision. 

The above provisions give rise to the following questions: 

- On the question of numbers alone, was the applicant disqualified from 
using the severance procedure (as opposed to the subdivision 
procedure) because the overall number of severances was too big? 

- Was the applicant disqualified from using the severance procedure 
because, on a lot-by-lot basis, the application violated the “two-plus-two 
test”? 

- On principle,  should the subdivision procedure have been used? 

On the first question, OP Section 6.3.1(b) above refers to a “maximum of two lots 
from the original land holding”. The Board was not advised of the OP’s definition of  
“land holding”.  Does this mean that if the applicant’s property is treated as one “land 
holding”, then the applicant would have been allowed a total of only two new lots at this 
time? If so, the figure of nine lots would clearly violate the OP’s “two-plus-two test”. On 
the other hand, if the applicant is considered to start with five “land holdings”, then the 
overall project remains eligible.  
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The Board agrees with the latter view, for the following reason.  Severances are 
not an unusual planning function; and although they may be restricted, this is usually 
done under clear OP authority.  If an owner like the applicant, with five lots, could sever 
only one (by splitting it into three), then that means that the rest of them would be 
unseverable.  For that matter, the owner of a hundred lots would be left with ninety-nine 
that were unseverable.  In the absence of wording in the OP directing an outcome that 
so departed from what is otherwise a routine function, the Board is not prepared to 
hypothesize such an OP intent. 

One then turns to the second question, namely the application of the “two-plus-
two test”. This is where there is a problem: 

- The project leaves one lot essentially unchanged (proposed lot #8); 

- It subjects each of three lots to three-way split; 

- But there is one lot that is subjected to a four-way split (producing new 
lots #4, #5, #6 and #7. 

Ironically, it is the one where historical maps most strongly suggest that it had been split 
into four, by the original Township survey and Concession lines. However, it is not 
disputed that for today's legal purposes, this four-way split is plainly contrary to the OP's 
"two-plus-two test", notwithstanding historical antecedents.   

The County approved it, and the County's planner defended this decision on the 
ground that exceptions to the "two-plus-two test" were allowed by the OP for "Farm and 
Resource Based Consents", defined as lands with “viable opportunities for resource 
based recreational or economic activities”. On the premise that recreation was a 
"resource", this four-way split would therefore be eligible as a "resource-based consent".  
The County's planner did not recall, however, any previous instance of this 
interpretation being applied. 

The question was therefore whether cottage lots are exempted from the OP’s 
general “two-plus-two test” because waterfront severances are “resource-based”, 
thanks to their recreational aspect.  The Board is not persuaded of any such OP intent.  
If the OP had intended every cottage lot in the County to be eligible for this “resource-
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based” exemption, (a) this would have eliminated the majority of instances in which the 
test applied, and (b) in that case, the OP would have presumably said so – and been 
applied accordingly before now. This did not happen, and the Board finds no basis on 
which to draw that inference. The more likely interpretation is that “viable opportunities 
for resource based recreational or economic activities” referred to some kind of ongoing 
commercial operation. 

In short, the Board finds nothing in the OP to authorize this four-way split at this 
time: the applicant must follow the two-plus-two approach.  The existing lot in question 
can be split into two or three parts, at the applicant's option; but creation of the fourth lot 
must await construction on the other part(s) of the original lot, as foreseen in the OP. 

But that still begs the most important underlying question: should the project have 
been submitted as a subdivision anyway?  

The Board is mindful of the stated preference in the OP: “Consents shall only be 
granted when it is clearly not necessary in the public interest that a plan of subdivision 
be registered”.  What does the public interest demand in this case? 

- According to OP Section 3.3.5(b)(vi), part of the rationale for preferring 
subdivisions is that they trigger a requirement for an 

  overall study of the site that examines the physical conditions, 
access to the site, impact on the water quality of the abutting 
waterbody, the suitability of the shoreline for active recreation, 
natural preservation, commercial docking and other types of uses.

 

 That rationale does not exist here, according to the applicant’s planner, 
because “All matters that would have been considered in a plan of 
subdivision have been reviewed and have been satisfied". The Board 
finds that the Guidelines indeed covered the same subject-matter. 

- Another factor is precedent.  Three of the new lots actually return to the 
lotting pattern associated to the Township’s original survey. According to 
a historical map, three of the “new” lots are arguably not new at all. By 
that reasoning, the actual number of “new” lots proposed is not nine but 
six. Whether using the figure of nine or six, it is argued that the scale of 
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the change does not demand a subdivision. 

In terms of the public interest, however, the Board gives more weight to two other 
factors. Aside from the requirements for study (to which the Board will return later), the 
Board was never told how the public interest would be better served, by a subdivision 
spanning four physically distinct locations, separated by one lake, one river, one 
waterfall and a kilometer of Crown land.  And what kind of subdivision would it be, 
without any physical link, services, road, or geographic contiguity? Or should it be four 
subdivisions? None of this was ever explained. The Board was not shown that the 
public interest would, in any way, be better served by a plan of subdivision than by the 
proposed severances. 

The other pivotal factor is the overall intent and scheme of the OP.  The 
subdivision procedure usually provides officials with better tools to monitor any 
increased demands for municipal services, particularly if there is going to be a 
significant increase in density; but in this case, aside from the exceptional situation of 
emergency calls, municipal services remain essentially non-existent, and the change in 
density is negligible.  The rationale for preferring subdivisions is simply not present in 
this case.  Most importantly, local officials have retained the potent tool of site plan 
control, investing themselves with comparable hands-on authority.  Although site plan 
approvals are not as public as subdivision approvals, the Board finds no inconsistency 
in that approach. 

(c) Public Notice 

The next procedural objection raised by the cottagers was inadequacy of  public 
notice.  However, that topic (and the relevant provisions of the Planning Act) had not 
been cited in the Issues List (Exhibit 5), discussed and approved in the Board’s Pre-
hearing Conference in this file (2005 O.M.B.D. 3185).  That is therefore not a matter to 
be considered in this hearing. 

(d) “Minor” Adjustments 

Finally, there is the question of lot modifications that were made subsequent to 
the County’s decision, e.g. to accommodate docks. In some cases, the boundaries are 
moved considerably, resulting in acreage adjustments over 60%.  This led the cottagers’ 
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planner to submit that the adjustments were not “minor”, and hence needed to be re-
submitted and re-circulated. 

The Board disagrees. If a lot in an uninhabited forest is ten times the required 
minimum size under the Zoning By-law, and is then reduced to five times the size 
required, this may have intellectual interest, but the Board was advised of no change to 
tangible impacts.  The Board finds no grounds to suggest that the boundary 
modifications would have any practical effect on any existing neighbours, or materially 
alter the merits of the proposal.  The Board is therefore prepared to accept these 
modifications as "minor”, not requiring resubmission and re-circulation. 

ECOLOGICAL OBJECTIONS 

The applicant argued that of all future scenarios for the area, this one tread the 
most lightly on environmental quality.  Although the Lake Capacity Study had foreseen 
the possibility of 150 lots on Tongamong Lake (plus 6 extra lots on Troutling Bay), the 
appellant's project would freeze the final number at 14 (13 under the Board’s ruling, with 
the possibility of a 14th later): the Zoning By-law would ban further severances and 
subdivisions.  Each lot would vastly exceed the normal by-law minimum, would be 
subjected to site plan control, and the first 30 metres from the shore would continue to 
be designated as an Environmentally Sensitive Area.  The trade-off would be the 
existence and docking facilities of nine more lots than foreseen today (eight, under the 
Board’s scenario, at least for the short term) – and several of those extra lots existed in 
the past anyway. 

The Board does not find the basics of that argument to be rebutted.  There were, 
however, ongoing concerns about the Narrows, car and boat traffic, noise pollution and 
docking, which will be addressed in turn. 

The Board finds that navigation on the lake, particularly through the Narrows, is 
indeed a serious issue.  The Board was shown photographic evidence that some years 
ago, the Narrows dried out altogether; and one witness (Mr. Glenn) provided historical 
context indicating that lake levels had changed several times in the past century.  The 
possibility of occasional interruptions in access was not disputed by the applicant's 
planner, but she replied: “That is the nature of water access". 
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This physical reality has environmental and practical implications.  None of the 
environmental agencies have yet raised concerns about prospective extra boats – but  
the Board was advised that some agencies are awaiting the outcome of this hearing 
before even starting to study the matter in earnest.   

And that is only part of the issue.  The cottagers submitted that notwithstanding 
the supposed inclination of government officials to “discourage” dredging the Narrows, 
the creation of the new lots would set up a situation where the “pressure for dredging” 
would become inevitable. The quoted comments of the County’s planner, to the Land 
Division Committee on the prospect of “improvements”, caused them further concern. 

These questions are clearly within the jurisdiction and expertise of agencies such 
as the Crowe River Conservation Authority, the Ministry of the Environment, the Ministry 
of Natural Resources, and the Department of Fisheries and Oceans.  Neither side 
before the Board suggested that this hearing was the place where these ecological 
issues would be resolved definitively. Yet from a planning standpoint, they are pivotal.  
Although the appellant contends that some lot buyers may wish to conserve their lots in 
their pristine state, most buyers will presumably wish to build cottages, and the Board 
was not advised of e.g. the appropriateness of moving pontoon boats of construction 
materials through the Narrows. Even though many would speculate that this is "unlikely" 
to constitute a fatal problem, that is a question which this hearing was not equipped to 
decide, from either an evidentiary standpoint or a jurisdictional standpoint.   

The Board therefore has no alternative but to withhold its Order pending approval 
by the relevant environmental agencies. 

The question of boat traffic was also linked to that of noise pollution – on which, 
for once, all parties appeared to agree. On the cottagers' side, there was concern about 
the tranquility of the area being replaced by the sound of boats with oversized motors, 
personal watercraft (PWCs), jetboats etc. Cottagers had asked the Municipality for a by-
law limiting horsepower on the lake, but had been turned down (the topic is difficult to 
regulate by Municipal by-law, because of federal jurisdiction over navigation). The 
representative of the applicant company replied that he couldn't understand why anyone 
necessarily assumed that he and his lot buyers (in an area accessed by a dirt road, with 
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no hydroelectricity) would be any less passionate about tranquility and environmental 
integrity than the existing cottagers were. 

Noise pollution is a legitimate planning issue for the Board; but normally, it would 
not be the Board's role or mandate to intervene on matters of lake navigation.  In this 
case, however, there is a manifest consensus, whose only obstacle is committing it to 
writing legally. The Board is therefore prepared to withhold its Order, pending 
agreement on wording of a restrictive covenant, or similar property law instrument, by 
which lot buyers would agree to limitations on the vehicles and noise on the lake. 

PRACTICAL OBJECTIONS 

 According to the cottagers, it would be absurd to envision lot creation in locations 
that are “not buildable”; and most of the proposed lots are “not buildable” for two 
reasons: (a) awkwardness of the Narrows for construction equipment, and (b) 
topography. The first issue was addressed above; we now turn to the second. 

 The cottagers' planner challenged whether several lots had locations on which to 
build: it would be absurd, he argued, to create lots which could not later be used for 
their assigned purpose. The grounds for this attack were twofold.  The first reason was 
the physical terrain, notably rocky slopes.  The second was in the Water Quality Impact 
Assessment Guidelines: they contain a calculation for additional setback, proportionate 
to the angle of slope.  By referring to contour maps, the cottagers' planner calculated 
that for several lots, the resulting setback requirement left no room to build.  Proposed 
lot #8 was an example. 

This was disputed by the applicant’s planner.  She argued that one could not 
reach such a conclusion without better physical data, and insisted that thanks to 
geological "benches" and "shelves" in the landscape, there were indeed appropriate 
building sites on all proposed lots – including lot #8 which was not one of the lots being 
subjected to severance anyway. 

The Board does not consider the objection fatal at this time. Even if one accepted 
the counter-intuitive proposition that one of these lots, typically measuring dozens of 
acres, had nowhere to locate a cottage, that determination could be made at the site 
plan stage (with better data), and no cottage would be built there. That is a matter for 
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another day; conjecture about it is not an impediment to the Board reaching a decision 
on the overall project as presented in this hearing. 

Concerns were expressed about another issue, car traffic, particularly in relation 
to the awkwardness of Tangamong Lake Road.  However, the Board was not presented 
with traffic evidence to establish that the extra nine lots would have a decisive negative 
impact; instead, the County’s planner opined that "nine new seasonal lots do not 
represent significant traffic impact". Furthermore, the driveway to the parking/docking 
area connects to Tangamong Lake Road before the other cottagers' driveways do, 
meaning that new lot buyers will not be driving past other cottagers' property. The Board 
was not persuaded of a significant car traffic issue. 

LEGAL OBJECTIONS 

It is undisputed that the rezoning, to use the words of the applicant’s planner, “left 
a lot to be desired”, notably the erroneous "Recreation & Conservation – Exception" 
zoning.  The applicant presented a revised draft version of Zoning By-law 2005-18 (with 
various modifications) requesting Board approval (Exhibit 32). As mentioned, the By-law 
specifies that lots cannot be made smaller than as described in the proposal, thereby 
blocking further severances and subdivisions. That and most other provisions are not 
what the cottagers targeted; they did, however, take issue with the treatment of the 
parking/docking area. 

The cottagers’ planner argued that the result, in the case of the parking/docking 
area, was a “stand-alone parking lot” which by rights should exist only in an Urban 
Commercial zone. The Board is not persuaded: on review of Zoning By-law 2005-18, 
the wording clearly allows the use anticipated, and the Board heard nothing to 
demonstrate that this zoning failed to conform to the OP or was otherwise illegal. 

CONCLUSION 

Like many counterparts in Ontario, Tongamong Lake is an isolated location 
where cottages are currently allowed by the OP and the zoning, but the manifest 
physical realities (notably the road and the absence of hydroelectricity) can be expected 
to colour owners' expectations of the experience. 
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Despite cogent and articulate argument by the cottagers and their planner, the 
Board finds that in general, the applicant, the County and the Municipality acted 
appropriately. The County was entitled, by its OP, to use the Guidelines instead of an 
EIS. The applicant was not obliged to proceed via subdivision instead of severances. 
The Board does not find their conduct otherwise procedurally irregular. The Board does 
not find that traffic is a significant issue. The Board finds nothing improper in the zoning 
of the parking/docking area. 

The cottagers have, however, raised other issues that cannot be disposed of so 
easily.  The four-way split of one lot (to produce lots #4, #5, #6 and #7) is contrary to the 
OP and is disallowed, subject to being resubmitted in accordance with the "two-plus-two 
test".  To that extent, the appeal is allowed in part; in other respects, the appeal is 
dismissed, subject to the following. 

The Board agrees with the cottagers' planner, that "there is not good knowledge 
about the Narrows". Not all environmental dimensions have been studied by the 
relevant agencies yet.  Indeed, concern was expressed that even they might fail to 
analyze all the ecological issues.  The Board is therefore withholding its Order, and will 
later describe with specificity the requirements for the Order to issue. 

The Order is also being withheld to allow other matters to be resolved.  The 
Zoning By-law restricts subsequent severances and subdivisions of the new lots; the 
cottagers countered that by-laws can always be amended, to which the applicant's 
representative replied that it had no intention to pursue further severances or 
subdivisions beyond these. The Board believes that a clause to that effect would 
therefore be in order, in the Agreement to be registered on title.  The Board also notes 
the stated interest, by both sides, in restricting noise and personal watercraft (PWCs); 
this too would be an appropriate component of the Agreement to be registered. 

The Board essentially finds no fault with the Conditions that had been specified 
by the County's Land Division Committee.  The Board confirms them, subject to the 
following.  The Board was advised that Condition #10 (abandoned mines) and Condition 
#11 (street names) had been fulfilled and are no longer necessary.  

Condition #5, concerning archaeology, is a different matter. The Board heard the 
applicant’s arguments about (a) focusing the geographic scope of the research (to 0.1 
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hectares around house construction), and (b) timing the research to precede 
development instead of sale. The Board did not hear, however, about research around 
dock and path areas; and although the Board heard evidence about the history of this 
navigation/portage route, it was not advised of why the “Holding” provision for 
archaeology did not apply to the most likely locations, namely the portage routes 
(around Whetstone Falls).  The Board therefore withholds its Order pending an updated 
confirmation, from the Ministry of Culture, that the arrangements proposed are 
satisfactory. 

The Board therefore disposes of this matter as follows: 

1. The Board hereby allows the appeals in part and amends 
rezoning By-law No. 2005-18 as presented at Exhibit 32.  
It is appended at Attachment 1. 

2. a) Subject to the exception outlined at (b) below, the 
Board dismisses the appeal as it pertains to the 
provisional consents for severances, and allows the 
provisional consents. 

 b) The exception is the series of severance consents to 
create new lots #4, #5, #6 and #7 out of a single 
existing lot. That four-way split is disallowed.  

As for that specific existing lot,  

i) The appellant is nonetheless permitted to 
resubmit its application for consent to sever that 
existing lot in a two-way or three-way split; 

 c) 

ii) Such a severance shall be approved by the 
Board in its eventual Order, after being advised 
by the County that the resubmitted application 
meets the Official Plan requirements as herein 
interpreted, and is otherwise satisfactory to the 
County.   
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3. The Order is withheld pending receipt by the Board of 
formal notification of the following: 

a) That the Crowe River Conservation Authority, the 
Ministry of the Environment, the Ministry of Natural 
Resources, and the federal Department of Fisheries 
and Oceans approve of the features of the project 
that are within their jurisdiction, including any 
environmental dimensions to transportation of 
construction materials and equipment; 

b) That the Ministry of Culture has reviewed a binding 
updated work plan for archaeology assessment and 
approves same; 

c) The wording that the parties will have agreed to, for 
insertion in the Agreement to be registered on title 
binding on transferees, restricting all future severance 
or subdivision of lots, except for the creation of an 
eventual fourth lot at the site referred to at paragraph 
(1) above; 

 

d) The wording that the parties will have agreed to, for 
insertion in the Agreement to be registered on title 
binding on transferees, restricting the use of noisy 
vehicles or other sources of noise. 

4. The Board expects that the above notifications can be 
received on or before April 30th, 2007. The timelines in any 
outstanding Conditions are adjusted accordingly. If there 
are difficulties, the Board may be spoken to. 
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The appeals are otherwise dismissed. 

 

 

 
“M. C. Denhez” 
 
M.C. DENHEZ 
MEMBER 
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